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 P-R-O-C-E-E-D-I-N-G-S 1 

 (1:32 p.m.) 2 

  CHAIRPERSON GRIFFIS:  Good afternoon, ladies and 3 

gentlemen.  Thank you for allowing us to have a little lunch 4 

break and get started this afternoon late.  This hearing will 5 

please come to order.   6 

  This is the November 6, 2001 Public Hearing of 7 

the Board of Zoning Adjustment for the District of Columbia.  My 8 

name is Geoff Griffis, Chairperson.  Joining me today is Vice 9 

Chair, Anne Renshaw.  Representing the National Capital Planning 10 

Commission is Mr. David Levy, and representing the Zoning 11 

Commission this afternoon will be Mr. Anthony Hood. 12 

  Copies of today's hearing are available for you. 13 

 They are located to my left next to the door, the door that you 14 

entered into.  All persons planning to testify either in favor 15 

or in opposition are to fill out two witness cards.  These cards 16 

are located on the end of the table in front of us.  Upon coming 17 

forward to speak to the Board, please give both cards to the 18 

reporter who is sitting to my right. 19 

  The order of procedure for special exceptions and 20 

variances is first, statement and witnesses of the applicant.  21 

Government reports will be second, including the Office of 22 

Planning and any other reports that we have related to the case. 23 

 Third will be the report of the Advisory Neighborhood 24 

Commission, and four, parties or persons in support.  Fifth will 25 
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be parties or persons in opposition.  And sixth, closing remarks 1 

by the applicant.   2 

  We do have an appeal this afternoon, and I 3 

frankly will take the time when that is called to go through the 4 

appeal processes, of which there are six somewhat different 5 

steps.  Cross examination of the witnesses is permitted by the 6 

applicant or parties.  The ANC within which the property is 7 

located is automatically a party in the case.  The record will 8 

be closed at the conclusion of each case except for any material 9 

specifically requested by the Board and the Staff, and will be 10 

specifically -- and will be specified at the end of the hearing, 11 

and that will be clear then probably what I have just said, but 12 

we will list what is needed. 13 

  The Sunshine Act requires that public hearing on 14 

each case will be held in the open before the public.  The Board 15 

may, consistent with the rules and procedures of the Sunshine 16 

Act, enter into Executive Session during or after public hearing 17 

on a case for purposes of reviewing the record or deliberating 18 

on the case.  The decision of the Board in these contested cases 19 

must be based exclusively on the public record.  To avoid any 20 

appearance to the contrary, the Board requests that persons 21 

present not engage the Members of the Board in conversation.  22 

Please turn off all beepers and cell phones at this time so as 23 

not to disrupt these proceedings. 24 

  The Board will make every effort to conclude the 25 
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public hearing as near as possible to 6 p.m.  If the afternoon 1 

cases are not completed at 6 p.m., the Board will assess whether 2 

it can complete the pending case or cases remaining on the 3 

agenda.  And I do know that we have scheduled one case this 4 

afternoon that was left over from a past hearing, but it looks 5 

like our schedule will accommodate by 6:00, but I will update 6 

you as we go through. 7 

  At this time, the Board will consider any 8 

preliminary matters.  Preliminary matters are those that relate 9 

to whether the case will or should be heard today, such as 10 

requests for postponements, continuance or withdrawal, or 11 

whether a proper and adequate notice of the hearing has been 12 

given.  If you are not prepared to go forward with a case today, 13 

or if you believe that the Board should not proceed, now is the 14 

time to raise such a matter.  I will first turn to Staff to see 15 

if there are any preliminary matters. 16 

  MS. BAILEY:  Mr. Chairman, we do not have any 17 

preliminary matters. 18 

  CHAIRPERSON GRIFFIS:  Thank you.  Is there anyone 19 

else related to the case this afternoon that have preliminary 20 

matters?  Yes, sir.  Do you want to come forward, just come to 21 

the table.  And if you wouldn't mind just turning on a mike, 22 

stating your name. 23 

  MR. CHAGNON:  My name is John Chagnon.  I'm ANC 24 

Commissioner in 4A, and the representative of ANC 4A.  And I 25 
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would like to make a motion to bifurcate the appeal that I filed 1 

for ANC 4A to separate the jurisdictional issues from the full 2 

contested case hearing.  I think it would be in administrative 3 

economy to do so.  I have submitted in addition for your request 4 

to both DCRA and to MRDDA, and neither agency has responded to 5 

the FOIA request, so for the full contested case hearing, I 6 

think that I could go forward if there is a proviso that that 7 

information be provided so that we could reopen the case in the 8 

event there's information there that would be to our benefit. 9 

  CHAIRPERSON GRIFFIS:  Good.  And for quick 10 

clarification, you are talking about Application number 16752, 11 

the appeal of the ANC. 12 

  MR. CHAGNON:  That's correct. 13 

  CHAIRPERSON GRIFFIS:  Well, I would turn to Corp. 14 

Counsel but they're not here, in which case -- you're going to 15 

have to come to the table. 16 

  MR. ABDULLAH:  Good afternoon, Mr. Chairman and 17 

Members of the Board.  I'm representing the Zoning Administrator 18 

in this matter. 19 

  CHAIRPERSON GRIFFIS:  Yes.  Please state your 20 

name. 21 

  MR. ABDULLAH:  My name is Raouf Abdullah, 22 

Assistant Corporation Counsel. 23 

  CHAIRPERSON GRIFFIS:  Uh-huh. 24 

  MR. ABDULLAH:  And the problems raised by the 25 
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Commissioner, ANC Commissioner, Mr. Chagnon, are novel, new to 1 

me.  I really don't understand what he's talking about.  This is 2 

somewhat of a surprise. 3 

  CHAIRPERSON GRIFFIS:  Uh-huh.  Well, that was my 4 

next question.  You indicated that you had submitted such a 5 

request.  When was that submitted? 6 

  MR. ABDULLAH:  It was --  7 

  CHAIRPERSON GRIFFIS:  I had understood you to say 8 

it went down to DCRA. 9 

  MR. CHAGNON:  I submitted the FOIA request to 10 

both DCRA and MRDDA. 11 

  CHAIRPERSON GRIFFIS:  Uh-huh. 12 

  MR. CHAGNON:  I have a motion here to file, which 13 

would be to vacate the decision based on jurisdiction.  However, 14 

you know my first issue is to bifurcate so that we deal with the 15 

jurisdictional issue as opposed to a full contested case, 16 

because the jurisdictional issue would be dispositive. 17 

  CHAIRPERSON GRIFFIS:  I don't have any problem 18 

with that.  In that Corp. Counsel is anticipated to be here, 19 

this is obviously something to take very seriously.  If it is 20 

not -- actually this is what I'd ask you to do, is just step 21 

back.  When we call this case, or if Corp. Counsel comes in and 22 

we have a breaking point, maybe after the first case, we will 23 

bring this up again.  This is obviously going to be something 24 

that takes a little bit longer time than a quick preliminary 25 
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matter, so we will give it the time that it affords at that 1 

point. 2 

  MR. CHAGNON:  Thank you. 3 

  CHAIRPERSON GRIFFIS:  So thanks. 4 

  MR. ABDULLAH:  Could I just ask that any papers 5 

that are going to be given to the Board, that I have the 6 

courtesy of getting them now? 7 

  CHAIRPERSON GRIFFIS:  Sure.  I think that would 8 

be more than a great courtesy to do.  I have not seen any 9 

paperwork on this. 10 

  MS. BAILEY:  Just what's in the file.  I think 11 

the applicant had just submitted something today.  The document 12 

that you have has not been submitted previously. 13 

  MR. CHAGNON:  This is the motion to vacate. 14 

  CHAIRPERSON GRIFFIS:  Correct. 15 

  MS. BAILEY:  Okay. 16 

  CHAIRPERSON GRIFFIS:  Right.  Okay.  I just 17 

wanted to be clear because there was a -- that's fine.  In which 18 

case, we'll take a look at that.  We'll get it to Corp. Counsel 19 

right away, and they can come in and tell us which direction to 20 

go.  You have now received that motion. 21 

  MR. ABDULLAH:  I received some papers.  I don't 22 

know what's in them. 23 

  CHAIRPERSON GRIFFIS:  Okay.  Okay.  Well --  24 

  MR. ABDULLAH:  I just got the wind, an idea that 25 
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something was placed on the record today.  Is that true? 1 

  CHAIRPERSON GRIFFIS:  Not on the record, sir. 2 

  MR. ABDULLAH:  There's no --  3 

  CHAIRPERSON GRIFFIS:  You and me both are hearing 4 

it for the first time. 5 

  MR. CHAGNON:  Actually, Mr. Chair, last -- two 6 

months ago when the case was continued, I had raised the issue 7 

of the jurisdictional issue then. 8 

  CHAIRPERSON GRIFFIS:  Yes. 9 

  MR. CHAGNON:  And so I don't think it is new or 10 

novel at this time. 11 

  CHAIRPERSON GRIFFIS:  Well, in terms of the 12 

issues -- first of all, trying to bifurcate and then some of the 13 

other issues that you've gone into which are fabulous legal 14 

terms, of which, you know, I don't have the liberty of throwing 15 

around because -- well, anyway, we'll look at that, and we need 16 

to specifically, and seriously, and directly deal with the 17 

motion that you're putting before us today.  And that's when I 18 

say we have not seen it, and so I have not seen it.  We're not 19 

prepared to go either direction until we do see it.  I want to 20 

get it to Corp. Counsel first, and then they can give us their 21 

opinion, and we will then deliver it on that, so in that -- you 22 

can take the time while we go through the first case, look over 23 

those papers, and we'll revisit this shortly. 24 

  MR. ABDULLAH:  Just one last point, Mr. Chair, if 25 
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I may.  I looked at the record yesterday, and I didn't see 1 

anything in the record that had been submitted since the last 2 

two months from Mr. Chagnon, so if there is something that was 3 

submitted, I must have missed it. 4 

  CHAIRPERSON GRIFFIS:  Okay.  Yeah, let me -- I 5 

keep one case on my mind at a time, and so do we have -- what 6 

else has been submitted in terms of the record?   7 

  MS. BAILEY:  The information that has been 8 

submitted at the last hearing, that's what we have.  We have 9 

nothing new, Mr. Chairman. 10 

  CHAIRPERSON GRIFFIS:  Okay.  I'm back.   11 

  MR. ABDULLAH:  Might I ask, is it correct that 12 

the last exhibit is Exhibit 21? 13 

  CHAIRPERSON GRIFFIS:  Yes, I have -- the last 14 

exhibit is 21, which is a letter from Mr. -- or Counsel Member I 15 

should say, Jane Fente (phonetic), Ward 4. 16 

  MR. ABDULLAH:  Thank you. 17 

  CHAIRPERSON GRIFFIS:  So I think you're clear and 18 

have everything that we have. 19 

  MR. ABDULLAH:  Thank you.   20 

  MR. CHAGNON:  Mr. Chair, I would also point out 21 

that the very last sentence of the appeal was requesting a 22 

motion on the jurisdictional issue itself, right in the appeal, 23 

right in the body of the appeal. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Let me --  25 
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  COMMISSIONER HOOD:  Mr. Chairman. 1 

  CHAIRPERSON GRIFFIS:  Yes, sir. 2 

  COMMISSIONER HOOD: Can I just ask my other 3 

colleagues a question.  In looking at the file that I have 4 

received, I have something about Comcast and some other things. 5 

 I'm not sure why that was in there.  I think we did -- dealt 6 

with that. 7 

  CHAIRPERSON GRIFFIS:  I think you'd probably 8 

bring some clarification to that.  I believe those are 9 

attachments to a Council Member's letter.  And Council Member 10 

indicates that there were attachments.  That's the way I had 11 

looked at it.  Maybe it's --  12 

  COMMISSIONER HOOD:  Okay.  So the Council Member 13 

was making a point.  He was making a point. 14 

  CHAIRPERSON GRIFFIS:  I believe so. 15 

  COMMISSIONER HOOD:  Okay.  Okay.  Because that 16 

was kind of confusing, because I thought we had dealt with that 17 

earlier.  Okay.  Give us a minute.   18 

  (Pause.) 19 

  CHAIRPERSON GRIFFIS:  Okay.  We're going to run 20 

with the previously anticipated plan, and that is, we're going 21 

to call the first case.  We will take a quick break probably 22 

after the first case, go to Executive Session to review the 23 

submitted as of today motion in light of the entire case, and 24 

we'll return out quickly after that.   25 
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  MS. BAILEY:  Mr. Chairman, are we taking the 1 

applicant's document up at this time?  Are you submitting those 2 

documents at this time, sir? 3 

  MR. CHAGNON:  Yes. 4 

  CHAIRPERSON GRIFFIS:  Well, that brings up an 5 

interesting and very quick point, but let's ask Ms. Sansone, can 6 

we accept that into the record at this point? 7 

  MS. SANSONE:  Mr. Chairman, you can accept the 8 

documents.  I think all the parties would have to have the 9 

chance to look at them and respond. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Well, in order to 11 

deal with it today -- and it -- yes, sir. 12 

  MR. ABDULLAH:  Mr. Chairman, we object to the 13 

record being reopened. 14 

  CHAIRPERSON GRIFFIS:  Uh-huh. 15 

  MR. ABDULLAH:  This has been continued once.  If 16 

in fact Mr. Chagnon did make a motion back in May or August, 17 

whenever he submitted the appeal, that was the time to brief the 18 

motion and to allow the parties a fair process.  To come in on 19 

the day of a continued hearing, and to say that this document 20 

relates back to the initial appeal demonstrates why it should 21 

not be accepted as -- it's an abuse of this process.  And we 22 

strenuously object to this continuation of the ambushing and 23 

surprising of the parties.  We cannot in the few minutes submit 24 

a response to this.  I -- on the merits, I think that this has -25 
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- this should be stricken.   1 

  CHAIRPERSON GRIFFIS:  Good.  And I'm going to 2 

take note of that opposition, and ask you to revisit that, and 3 

in fact, before it's passed up to the Board, are we able to at 4 

least give it to you, Ms. Sansone, to review, and we will bring 5 

that up as part of the preliminary matter when we come through. 6 

 And I think I've heard strongly your objection. 7 

  MR. ABDULLAH:  And I'd like to make it in two 8 

sort of -- I want to bifurcate my objection.  First of all, I 9 

think I have two objections actually. 10 

  CHAIRPERSON GRIFFIS:  Yes. 11 

  MR. ABDULLAH:  And that is (A), the process --12 

 this is an abuse of the process to try to submit something on 13 

the day of the hearing.  Secondly, it's -- substantively it's 14 

just improper, but I could address that as a substantive matter. 15 

 I don't think we should get to the substance of what's --  16 

  CHAIRPERSON GRIFFIS:  No, and I absolutely agree. 17 

 Although I would caution that -- and maybe I'm incorrect, but 18 

in this -- we are opening up a public hearing, so there will be, 19 

obviously, information that will come in that will need to be 20 

cross examined, et cetera.  So that being said in the larger 21 

context, let us have you step back.  We'll call the first case, 22 

and we will deal with this expeditiously. 23 

  MR. CHAGNON:  Just one comment. 24 

  CHAIRPERSON GRIFFIS:  Yeah. 25 
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  MR. CHAGNON:  I did call the Zoning Admin -- I'm 1 

sorry, the Zoning Commission's Office about two weeks ago about 2 

filing this, and they suggested that this was the best time to 3 

present it. 4 

  CHAIRPERSON GRIFFIS:  The Zoning Commission's 5 

Office? 6 

  MR. CHAGNON:  I'm sorry.  The office right over 7 

there. 8 

  CHAIRPERSON GRIFFIS:  Okay. 9 

  MR. CHAGNON:  I'm not a lawyer, so I --  10 

  CHAIRPERSON GRIFFIS:  But you sounded like one.  11 

It was great.  Okay.  I think there it is.  We're going to deal 12 

with the matter when we get it.  I'm going to get it to Corp. 13 

Counsel and we'll move on from there.  Thank you very much for 14 

your patience, for everyone's patience.  WE'll get to this one, 15 

so let us call the first case. 16 

  MS. BAILEY:  Application number 16796 of Mark 17 

Barnes, pursuant to 11 DCMR 3103.2 for a variance from the off-18 

street parking requirements under Subsection 2101.1 for a 2,300 19 

seat restaurant/public hall in the C-M-2 District at premises 20 

1350 Oakie Street, N.E., Square 4038, Parcel 142/103. 21 

  All those wishing to testify please stand.  22 

Please stand and raise your right hand. 23 

W I T N E S S E S  SWORN 24 

  MS. BAILEY:  Thank you.  25 
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  MR. GLASGOW:  Good afternoon, Members of the 1 

Board.  For the record, my name is Norman M. Glasgow, Jr., of 2 

the law firm of Holland & Knight representing the applicant.  3 

Here with me today is Mr. Marc Barnes to my immediate right, 4 

Anne Barnes is to my left, Lloyd Jordan, a partner in the law 5 

firm of Holland & Knight to the far right, and Ms. Lisa Jackson 6 

of Holland & Knight is also here.  And Mr. Steven Sher, who is 7 

going to be offered as an expert witness in land planning.   8 

  Before proceeding with the testimony of the 9 

witnesses in the case, I'd like to confirm that the Members of 10 

the Board have a copy of the statement of the applicant that was 11 

filed in this case, at least two weeks in advance of the 12 

hearing, this document. 13 

  CHAIRPERSON GRIFFIS:  Yeah, I think we're all in 14 

receipt of that. 15 

  MR. GLASGOW:  All right.  Thank you.  The 16 

application is for a parking variance for property located at 17 

1350 Oakie Street, N.E., which is a mid-block site with a 18 

building that occupies approximately 100 percent of the 19 

property, and consists of a parcel approximately 12,300 square 20 

feet in size.  The property is intended to be used as a public 21 

hall/restaurant, which is a matter of right use in the C-M-2 22 

District.  The applicant and the expert witness through their 23 

testimony and the exhibits submitted of record will demonstrate 24 

that the subject site is affected by an exceptional situation or 25 
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a condition, that there is a practical difficulty imposed upon 1 

the applicant, and that the property may be used for public 2 

hall/restaurant purposes without any substantial detriment to 3 

the zone plan or regulations. 4 

  Quickly running through the exhibits of the 5 

statement, Exhibits A-C depict site plot plans and the C-M-2 6 

zoning of the site.  Exhibit D is an aerial photograph of the 7 

property which Mr. Sher will discuss in more detail later.  8 

Exhibit E are night photos of Oakie Street which essentially 9 

show a vacant street with little or no parking on it.  Exhibit F 10 

is a prior order of the Board dealing with the subject property. 11 

 Exhibit G are the plans of the building, for the use of the 12 

building.  I and J are photographs of the parking lots which 13 

will be discussed in more detail today of Kendle Street and 14 

Fairmont Avenue (phonetic).  Exhibit L and M are the parking 15 

plan and the security plan which will be updated with the 16 

testimony of the witnesses today.  And the following Exhibits, 17 

N, O and P are outlines of statements of the witnesses.   18 

  It is our understanding that there is no 19 

objection to the granting of the application.  There is support 20 

for the granting of the application from the ANC.  There is a 21 

letter from the single member district representative of the 22 

most nearby represented single member district in support of the 23 

application that's been filed today.  There's a letter in 24 

support from the Ward Council Member, and I believe that there 25 
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is a second letter in support from the Ward Council Member that 1 

has also been submitted for the record.  And there's the report 2 

in support from the Office of Planning, and a letter of support 3 

from the mayor. 4 

  The Board has previously determined that this 5 

site is affected by an exceptional situation or condition, in 6 

that it has approximately 100 percent lot occupancy and provides 7 

no parking.  In terms of practical difficulty, there is no way 8 

the applicant can put the building to any use which requires 9 

parking since it is unable to provide any parking on site.  And 10 

this was all found as a part of the Board's order in Application 11 

Number 15875, a copy of which is Exhibit F. 12 

  The Board found that the first two prongs of the 13 

variance test were met in that application.  However, the Board 14 

did not find that the applicant in that case, which is not the 15 

same applicant as here, did not meet the third prong of the 16 

test, and that information that had been requested to be 17 

submitted evidently was not submitted to the record for the 18 

Board's determination. 19 

  In addition, there were concerns raised by the 20 

ANC and the Office of Planning opposed that application.  The 21 

applicant is pleased to submit, as previously stated, that the 22 

ANC and the Office of Planning both support this application 23 

with conditions that the applicant is prepared to meet, and is 24 

able to meet.  The applicant has some slight modification to 25 
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those conditions, but -- and they will be addressed during the 1 

testimony. 2 

  The manner in which the application meets the 3 

burden of proof is set forth at pages 6-12 of the statement, and 4 

if there are no preliminary questions, I'd like to proceed with 5 

the testimony of the witnesses and call the first witness. 6 

  CHAIRPERSON GRIFFIS:  Two quick things.   7 

  MR. GLASGOW:  Yes. 8 

  CHAIRPERSON GRIFFIS:  Did you indicate H in that 9 

whole --  10 

  MR. GLASGOW:  Let me -- that was -- what that is, 11 

is a copy of the pre-May 1958 regulations, which establish that 12 

there was no parking requirement for this building. 13 

  CHAIRPERSON GRIFFIS:  Right.  Exactly.  And you 14 

actually referenced that in the case. 15 

  MR. GLASGOW:  Yes. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Let me just ask 17 

quickly, is there anyone else here for the case to testify today 18 

in opposition, in support?  Nobody else in the audience is here 19 

for this case today.  You don't need to raise your hand.  Yes, 20 

sir.  You are here? 21 

  UNIDENTIFIED SPEAKER:  Yes, sir.  I am here, if I 22 

am permitted to testify. 23 

  CHAIRPERSON GRIFFIS:  Okay.  Yeah.  That's fine. 24 

 I just wanted to clarify it, and just in terms of timing or 25 
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what we're looking at here.  Board Members, I would just say 1 

that this looks to be a fairly tight case, and obviously with 2 

great support.  It's not contested, so I would just indicate 3 

that we could probably expedite this, knowing full well that I 4 

have a few questions that we want to delve into. 5 

  MR. GLASGOW:  Uh-huh. 6 

  CHAIRPERSON GRIFFIS:  And I know other Board 7 

Members would, but I don't think we need to belabor a lot of 8 

things, if you can somewhat streamline. 9 

  MR. GLASGOW:  We'd be pleased to do that, Mr. 10 

Chairman.   11 

  Mr. Barnes, would you please identify yourself 12 

for the record and proceed with your testimony, keeping in mind 13 

the Chairman's comments. 14 

  MR. BARNES:  Good morning.  Good afternoon.  I am 15 

Marc Barnes, and I am the proprietor -- my wife and I are the 16 

proprietors of 1350 Oakie Street.  I'm the owner of the 17 

property, and in owning any property in Washington, D.C., I take 18 

great pride in doing the best job that I can do on anything that 19 

I do, whether it be 1350 Oakie Street, or whether it be 2825 20 

North Hampton Street which is where I reside uptown.  I also 21 

have a property that I lease, Republic Gardens, on 1355 U 22 

Street, N.W., and which I have taken great pride in bringing the 23 

neighborhood and the street up to what I feel has come to a 24 

tremendous leap and bound of what it was when I first appeared 25 
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there seven years ago. 1 

  The establishment on U Street opened seven years 2 

ago, and at that time they had a situation that was on the news 3 

the day before about how bad the rodent problem was and the 4 

trash problem was in the neighborhood.  I've since then taken 5 

over all of the trash for my whole block in that neighborhood so 6 

that we wouldn't have a rodent problem, or a trash problem on U 7 

Street.  I have also taken over the trash on Oakie Street 8 

already and cleaned it up.   9 

  If you -- I wish we had a picture and I apologize 10 

for not having it, it would -- you have what it looked like 11 

before and what it looks like now, is night and day.  You can 12 

walk down there at night now.  We've already lit the street, and 13 

we've, you know, done some tremendous improvements already. 14 

  We intend to make this one of the safest -- we 15 

intend to make it look like Disney World around there.  That's 16 

the type of affect I plan on having on this neighborhood, and 17 

the money I plan on putting into Oakie Street.  And when I say 18 

Disney World, I mean Disney World.  I want you to feel like 19 

you're on Connecticut Avenue or better with shrubs and so forth 20 

when you go on Oakie Street. 21 

  It's a deserted street right now, especially at 22 

night, and it's a haven for trouble if it doesn't become 23 

occupied.  If there was no one walking -- no one occupying any 24 

of the buildings on Connecticut Avenue, it too would be a ghost 25 
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town. 1 

  Since we've bee there, we've had security there. 2 

 There used to be at least two cars dropped off there every 3 

night.  There are no cars.  The Commander has thanked us for 4 

everything that we've done already to help that street out, and 5 

she also has given us a letter of support which I think is that 6 

in there?  Oh, it wasn't.  She supports us, Commander Green, and 7 

she is working with us. 8 

  We've spoken with the police department, with the 9 

ANC, with the neighbors.  You know, sometimes the ANC doesn't 10 

represent all the neighbors in the neighborhood, and we've 11 

spoken with all of them.  We're working with them to do the best 12 

job that we can. 13 

  We know what we're doing is going to bring change 14 

in that neighborhood, and whether it's good for everyone is to 15 

be seen.  Our thing is that we aren't afraid to work with 16 

people.  We aren't afraid to commit and to put money back into 17 

the neighborhood.  We aren't here to take from the neighborhood. 18 

  I know what a night club/restaurant would do to 19 

my neighborhood if it came in there, and I live in a totally 20 

different neighborhood.  And I wouldn't welcome it unless I knew 21 

the people were promising to do the types of things that I'm 22 

promising to do, unless it was someone who had a track record 23 

like I have on U Street. 24 

  When I speak with the ANC on U Street, when I 25 
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speak with the Council Member, and they ask me, they said well, 1 

we need to change this, I do it.  I don't wait six weeks.  I 2 

don't give excuses as to why I couldn't get it done.  I do it, 3 

and that's what I plan on doing over here. 4 

  My biggest concern is the safety of people while 5 

they're touring this neighborhood at night, getting to what we 6 

call Dream.  We plan on working with a number of the cab 7 

drivers, and I've got to apologize.  I'm a little nervous. 8 

  CHAIRPERSON GRIFFIS:  Take your time. 9 

  MR. BARNES:  I wish could speak as well as Chip 10 

here, but that's why we've got Chip. 11 

  CHAIRPERSON GRIFFIS:  He's been at this a few 12 

days longer than you have. 13 

  MR. BARNES:  Yeah.  I had a little bit of a rough 14 

morning too.  Anyway, what I'm saying is that we plan on really 15 

working with the neighborhood.  I don't want my kids going in a 16 

neighborhood where their safety may be questioned.  I don't want 17 

someone else's kids going in a neighborhood where their safety 18 

may be questioned.  If I don't change this neighborhood, my wife 19 

goes there every day.  My best friends go there, and I don't 20 

want anything to happen to anyone, so it's my job to provide 21 

safety and parking for everyone, and that's what I plan on 22 

doing. 23 

  I don't -- and I hate to use the word "plan on", 24 

because that's what I'm going to do.  And that's the way I treat 25 
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things.  I'd rather make no money and everybody have a good 1 

time, and be safe, than make a pocket full of money and have one 2 

problem.  This is the way I've always run my business.  This is 3 

the way I will always run it.  It's the way I was brought up.  I 4 

care.  I care about the way it looks inside.  I don't want 5 

concrete floors.  I want this to be better than the Ritz 6 

Carlton, and I know some people say the Ritz Carlton, this 7 

neighborhood?  It happens, and it can happen anywhere, and this 8 

can be the beginning of the U -- New York Avenue cleanup.  I 9 

thought it would happen with the Salvation Army, which they did 10 

a great job on that building, and that's the way I plan to work 11 

with the building that we have.  I plan for it to look better 12 

inside.  There's a lot more money going inside, but they did a 13 

wonderful job outside, and I think that's what you've got to 14 

start with, because to attract the type of plan which I plan on 15 

attracting, and the type of events which I plan on having, 16 

everything from law firms, to AOL, Christmas parties, those 17 

types of things.  We want major fund raisers, anything that 18 

draws the big ticket item, that's what we want, and that's what 19 

we're investing our money into.  We plan on investing close to 20 

$4 million, $5 million in this building, and it's going to 21 

happen.   22 

  I talked to the ANC.  I talked to Vincent Orange, 23 

the Council Member, the police department, the mayor's office.  24 

I've ensured them that this will be the premiere spot in 25 
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Washington.  I think the people that have walked it and have 1 

seen the plans, and have seen what I've started with can tell 2 

you that this is -- there's going to be nothing that could ever 3 

touch this in Washington, D.C., and we plan on bringing you the 4 

best. 5 

  CHAIRPERSON GRIFFIS:  Thank you very much.  Are 6 

you going to get into program with other witnesses and 7 

functioning of this, is now the time to --  8 

  MR. GLASGOW:  Yes, we're going to touch on that. 9 

  CHAIRPERSON GRIFFIS:  Okay. 10 

  MR. GLASGOW:  First I want to have Mr. Sher go 11 

through the areas for the variance relief, and how we meet the 12 

burden of proof so that we get the testimony on that. 13 

  CHAIRPERSON GRIFFIS:  If it doesn't throw you way 14 

off, it might be helpful to just pinpoint the site.  I mean, we 15 

have some of the documents in, but to talk about context, he's 16 

going to get to that which --  17 

  MR. GLASGOW:  He's going to -- that's the aerial 18 

photograph that you're going to get right now, and you're going 19 

to --  20 

  CHAIRPERSON GRIFFIS:  I told you you've been at 21 

this for a while, and you know what you're doing, so --  22 

  VICE CHAIR RENSHAW:  Don't we have to discuss Mr. 23 

Sher's qualifications though. 24 

  CHAIRPERSON GRIFFIS:  He hasn't -- there was 25 
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mention that he would be offered as --  1 

  MR. GLASGOW:  Did you bring a resume? 2 

  CHAIRPERSON GRIFFIS:  -- an expert witness.  Is 3 

that correct? 4 

  MR. GLASGOW:  Yes, there was mention of that. 5 

  CHAIRPERSON GRIFFIS:  Okay.  It being -- Mr. Sher 6 

has been before us quite a few times.  We have looked through 7 

his qualifications on numerous times, more so than I have 8 

personally, this Board Member and accumulation have, I would 9 

suggest that we accept him as an expert witness and move on, 10 

unless there's anyone who wants to protest vehemently. 11 

  MR. GLASGOW:  Yeah. 12 

  COMMISSIONER HOOD:  Is there any kind of way we 13 

could just make that a standard, and then we could save the time 14 

for having to do that --  15 

  CHAIRPERSON GRIFFIS:  We could create a list, Mr. 16 

Hood, and -- let's proceed.  Thanks. 17 

  MR. GLASGOW:  Mr. Sher, would you please identify 18 

yourself for the record and proceed with your testimony. 19 

  MR. SHER:  Mr. Chairman, Members of the Board, it 20 

is my pleasure to be back again today, expert or not, 21 

nonetheless.  I am the Director of Zoning and Land Use Services 22 

with the law firm of Holland & Knight, LLP.   23 

  Compared to many other things I've been down here 24 

on lately, this one is pretty simple to describe because we have 25 
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only one area of relief that is before the Board, and that is 1 

for a variance from the parking requirements.   2 

  This building is proposed to be used as a public 3 

hall.  It's a use -- public hall/restaurant.  It's a use 4 

permitted as a matter of right in a C-M District, so there's no 5 

question about the appropriateness of the use on the site, no 6 

housing requirements on-site or off-site, just for the record.  7 

It is a use which is under the parking requirements required to 8 

provide one parking space on-site for each 10 seats of occupancy 9 

capacity.  For 2,300 people as determined by the fire marshal, 10 

that would require 230 parking spaces.  This property has no 11 

room on-site to provide any parking.  It was built originally 12 

around 1939 or so.  It was in existence in 1958 when the 13 

regulations were changed to require parking, so it therefore 14 

predated the requirement to provide parking. 15 

  The Board has previously found in a case which 16 

Mr. Glasgow referenced earlier, and which is in your --  a copy 17 

of the order which is in the applicant's statement, that the 18 

property was affected by an exceptional situation due to the lot 19 

occupancy, and a practical difficulty exists because you can't 20 

do anything with the building other than a warehouse without 21 

having to provide some parking; and therefore, we've got a 22 

problem with the requirements.  So what we want to focus on then 23 

is how do we demonstrate that we have provided sufficient 24 

parking within the range of what the regulations would 25 
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ordinarily require on the site to offset the substantial 1 

detriment that might otherwise be if we didn't provide that 2 

parking.   3 

  I don't want to say it's a little bit like 4 

housing, but maybe it's a little bit like housing.  We're going 5 

to actually give the parking here in a variety of ways, and what 6 

I'd like to pass up to you is an enlargement of the aerial 7 

photograph which is the last page of the other memo, and which 8 

I've colored in a way that you can still see through the 9 

photograph, but I think will make it a little bit easier to 10 

understand what's happening here. 11 

  The property at issue is the one marked with a 12 

"P" for property, and it's outlined in green.  It's on the right 13 

center of the photograph as you look at it.  New York Avenue 14 

runs diagonally from sort of the center to the upper right hand 15 

corner, and you see the railroad tracks north of there.  Oakie 16 

Street in this spot runs between Kendle Street on the left and 17 

Fenwick Street on the right.  The Hex Warehouse is the white 18 

building where you can see the shadow of the water tower on the 19 

upper right hand side of the page at the corner of New York 20 

Avenue and Fenwick Street.  And again, the property is that one 21 

marked in green with the letter "P" on it. 22 

  What we are proposing to do is to provide two 23 

parking lots.  They're labeled Numbers I and II, and I've 24 

highlighted them in pink to make them a little easier to see on 25 
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the left hand side of the page.  Parking Lot Number I is at the 1 

corner of Kendall and New York Avenue.  Parking Lot Number II is 2 

at the corner of Fairview Avenue and New York Avenue.  Those two 3 

parking lots together, using valet parking, can accommodate the 4 

230 parking spaces that would otherwise be required on the site. 5 

 We've got about 110 cars in the lot in what I've labeled Lot 6 

Number I, and about 120 cars in the Lot labeled Number II. 7 

  These are 1995 aerial photographs.  They are good 8 

for describing where these properties are.  There are not buses 9 

parked on that Lot Number II as you see there now.  This is 10 

obviously a day time photograph.  These are lots that are 11 

otherwise used the during the day, but are available and not 12 

used at the time that this club will be in operation, so that 13 

these parking spaces will be available for the use of the club 14 

at those hours that the club will be open. 15 

  In addition to those 230 parking spaces, we can 16 

accommodate approximately 115 cars on street in the area, again 17 

in the evening when the businesses which are there during the 18 

day are not open and not using that curb parking.  There are no 19 

residential uses.  There are no places where people reside in 20 

any of the block fronts that we're talking about here, and I've 21 

depicted them in yellow and orange on that map.  Yellow is Oakie 22 

Street, again between Kendall and Fenwick.  And we can 23 

accommodate approximately 60 cars, one count was 62, one count 24 

was 65, but in that area marked in yellow on the curb, we can 25 
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accommodate approximately 60 some odd cars there.  On Kendall 1 

and Fenwick, we can accommodate approximately another 52 plus or 2 

minus cars in that area, so -- and those are the streets that 3 

are shown in orange.  That's between New York Avenue and 4 

Galludet Street which is two blocks away from New York Avenue, 5 

and parallel thereto.  So on those streets, we can accommodate 6 

approximately another 115 cars, so with the 230 we can 7 

accommodate in the off-site spaces, and the 115 that can be 8 

accommodated on the street, we can accommodate approximately 9 

345-350 cars, which is about 50 percent more than what the 10 

regulations would require to be provided on this site. 11 

  In addition, and Mr. Barnes alluded to this, we 12 

will have a program which will provide cash incentives to cab 13 

drivers to pick up patrons at the club, so that we have the hope 14 

of attracting additional taxi cab service to this location which 15 

might not otherwise be there.  That would be over and above 16 

whatever the patron of the cab actually pays the cab driver, and 17 

that's something that Mr. Barnes can talk about further if you 18 

want more information about that, because I know we've got a 19 

specific proposal in mind about how to deal with that.  So 20 

that's basically how we're going to accommodate the minimum 21 

number of parking spaces that would otherwise be required with 22 

about a 50 percent reservoir, so that rather than 230 within the 23 

area that you see on this map, we can accommodate about 350 cars 24 

both off-street and on-street, and those are spaces which are 25 
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and will be available at the times that this club will be in 1 

operation, so we believe the that we have met the three part 2 

test, the exceptional situation being 100 percent lot occupancy 3 

and the inability to provide parking on the site, practical 4 

difficulty being that we can't use the property for any use that 5 

would require more parking spaces than the existing, or the 6 

previously existing warehouse use on the property.  And the fact 7 

that we have dealt with the detriment to the public good by 8 

providing a sufficient number of parking to meet which would 9 

otherwise -- that which would otherwise be required under the 10 

regulations. 11 

  CHAIRPERSON GRIFFIS:  Thank you very much. 12 

  MR. GLASGOW:  Mr. Chairman. 13 

  CHAIRPERSON GRIFFIS:  Yeah. 14 

  MR. GLASGOW:  I just wanted to have Mr. Barnes 15 

cover a couple of brief points with respect to the parking 16 

operation.  Mr. Barnes, is it your testimony that you will have 17 

valet parking service with respect to the lots that Mr. Sher 18 

talked about? 19 

  MR. BARNES:  Yes, we will. 20 

  MR. GLASGOW:  All right.  And also to the street, 21 

the off-street or the on-street parking that was referenced 22 

there, if the patrons so desire? 23 

  MR. BARNES:  Right.  And there's also -- we're 24 

also providing security and off-duty police officers to patrol 25 
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the street.  We've talked to Commander and we've met with people 1 

from SOD also.  It is against the law to have police officers 2 

work inside the night club, but they are more than welcome to 3 

work overtime on the streets, and we are more than happy to pay 4 

them to work on the streets, because like I say, safety is our 5 

biggest concern for everyone. 6 

  MR. GLASGOW:  And you will be coordinating with 7 

the police department with respect to the numbers of officers 8 

and the times that they would be needed for this operation? 9 

  MR. BARNES:  This is true.  We've met with the 10 

Commander of 5D, and she -- we were going to use all SOD, but 11 

she has informed us that she would like some of her people who 12 

know the area to be in there also at a certain point. 13 

  MR. GLASGOW:  All right.  Thank you.   14 

  CHAIRPERSON GRIFFIS:  Is Mr. Sher available for 15 

quick questions, or --  16 

  MR. GLASGOW:  Yes, sir.  The panel is available 17 

for questioning. 18 

  CHAIRPERSON GRIFFIS:  Did anyone have comments on 19 

Mr. Sher's report? 20 

  COMMISSIONER HOOD:  Mr. Chairman, are we going to 21 

-- when they finish, are we going to --  22 

  CHAIRPERSON GRIFFIS:  Well, you know, if you 23 

prefer to wait until they are finished. 24 

  COMMISSIONER HOOD:  Well, I was just trying to 25 
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figure so -- we're not going to ask --  1 

  CHAIRPERSON GRIFFIS:  I'm only asking when it 2 

comes to mind, frankly --  3 

  COMMISSIONER HOOD:  Oh, okay. 4 

  CHAIRPERSON GRIFFIS:  -- and I had something on 5 

my mind, so we can always reserve the right to ask more. 6 

  COMMISSIONER HOOD:  No, that's fine. 7 

  CHAIRPERSON GRIFFIS:  I had a question though.  8 

You had mentioned it, and Parking Lot II is noted in your 9 

submission of the site aerial photograph.  The buses would not 10 

be there.  Is that not a storage lot for parking?  Either one.  11 

I don't care. 12 

  MR. BARNES:  It is not.  Actually, I have a lease 13 

for that property now.  It is used to be a parking lot.  It used 14 

to be a BFI Transfer Station.  They voted the BFI Transfer 15 

Station out.  It now serves only as parking for the facility 16 

there, and I've rented the facility, and I have the lease for 17 

that. 18 

  CHAIRPERSON GRIFFIS:  I see.  And so that has at 19 

least 78 spaces in it, or is it --  20 

  MR. BARNES:  No, it has 120. 21 

  CHAIRPERSON GRIFFIS:  Okay.  That's the 2020 22 

Fairview Avenue then.  Is that correct? 23 

  MR. BARNES:  Yeah.  Exactly. 24 

  CHAIRPERSON GRIFFIS:  Okay.  All right.  That's -25 
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- that makes sense.  Thank you. 1 

  MR. GLASGOW:  That is --  2 

  VICE CHAIR RENSHAW:  I was just going to ask the 3 

Chair if we're holding our questions then, or do you want to 4 

move ahead, or are we going to leave him to --  5 

  CHAIRPERSON GRIFFIS:  Well, let's move ahead 6 

then. 7 

  VICE CHAIR RENSHAW:  Yeah. 8 

  CHAIRPERSON GRIFFIS:  Unless it's burning. 9 

  VICE CHAIR RENSHAW:  I can let it simmer for a 10 

while. 11 

  CHAIRPERSON GRIFFIS:  Good.  I'll try not to 12 

interrupt again. 13 

  MR. GLASGOW:  Well, Mr. Chairman, in response to 14 

your earlier statement, the panel is ready for questions at this 15 

point in time. 16 

  CHAIRPERSON GRIFFIS:  I think that's great.  17 

Let's lay it on them for --  18 

  MR. LEVY:  Mr. Chair. 19 

  CHAIRPERSON GRIFFIS:  Yeah. 20 

  MR. LEVY:  I'd like to follow up then on the 21 

question that was just asked.  If I might, about Parking Lot 22 

Number I.  Mr. Barnes, you also have a lease on Parking Lot --23 

 excuse me, Number I at this time? 24 

  MR. BARNES:  I don't.  We are in the -- in 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 35 

negotiation with the school board.  They take a little bit 1 

longer to work.  What that is, Parking Lot Number I is a parking 2 

lot during the day for the people who drive the school buses.  3 

There's a school bus lot.  You can't --  4 

  MR. SHER:  It's directly across the street from 5 

Parking Lot Number I. 6 

  MR. BARNES:  Yes.  That building has since then 7 

been torn down. 8 

  MR. LEVY:  Okay. 9 

  MR. BARNES:  And it's now a big school bus lot, 10 

and the people who drive the school buses during the day need 11 

some place to park.  And actually I was there at 5:30 this 12 

morning counting cars, and there were 113 cars parked on that 13 

lot.  There are 78 marked spaces, but as we all know when you do 14 

valet, it's totally different.  And they have room in that 15 

parking lot to still go between and park themselves, and they 16 

had 113 cars parked there this morning. 17 

  CHAIRPERSON GRIFFIS:  So you're saying, if I can 18 

jump in, on 1249 New York Avenue, the amount of spaces that you 19 

counted were for the cars that are actually the drivers of the 20 

buses that park there.  They will not be there during the club 21 

operation; therefore, those parking spaces will be available. 22 

  MR. BARNES:  There is not one car parked there 23 

after 6:00 24 

  CHAIRPERSON GRIFFIS:  Exactly.  Exactly.  Okay. 25 
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  MR. LEVY:  One more to follow up. 1 

  CHAIRPERSON GRIFFIS:  Uh-huh. 2 

  MR. LEVY:  You talked about Parking Lot Number 3 

II, which you do have a lease on. 4 

  MR. BARNES:  Yes. 5 

  MR. LEVY:  Has that been striped since this 6 

photograph was taken for -- as a parking lot, or do you intend 7 

to stripe it, or how --  8 

  MR. BARNES:  Well, we intend to stripe it, but 9 

no, it has not been striped thus far. 10 

  MR. LEVY:  Okay.  And what was the testimony 11 

regarding the number of spaces? 12 

  MR. BARNES:  We're saying there are 120 spaces 13 

there. 14 

  MR. LEVY:  Okay.  Thanks.   15 

  CHAIRPERSON GRIFFIS:  Yes, Ms. Renshaw. 16 

  MR. SHER:  Mr. Levy, that's on page 4 of the 17 

outline if you need to see it. 18 

  MR. LEVY:  Thank you. 19 

  VICE CHAIR RENSHAW:  We will be getting into the 20 

ANC report a little bit later, but I do take note, and I thank 21 

Mr. Sher for providing this blowup of the map.  It makes it a 22 

lot easier to focus in on the club's location, but there is a 23 

considerable distance, especially if you're dressed up and you 24 

have your party shoes on so to speak, a considerable distance 25 
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from Parking Lots I and II to the club, so the ANC has stated 1 

that it's entered into a voluntary agreement with you that 2 

you're going to be providing shuttle service from the parking 3 

locations.  Is that so? 4 

  MR. BARNES:  This is true. 5 

  VICE CHAIR RENSHAW:  Good. 6 

  MR. BARNES:  And actually, I don't know if we 7 

want to call him as a witness.  He didn't come down, but Mr. 8 

Battle, who owns Battle's Transportation, which is the metro 9 

transportation for senior citizens and handicapped and so forth, 10 

has in excess of 50 vehicles that are not being used at night 11 

that he will provide.  He and I are working a deal to provide 12 

shuttle service to and from the parking lots. 13 

  We are actually -- I don't know if anyone has 14 

been to Atlantic City, thinking about running something like a 15 

jitney service where people are just -- that would be for free 16 

to the patrons, are just -- have little, maybe on every corner 17 

around there, so from maybe a three to four block radius, people 18 

can just hops on the vans, and the vans go straight to and from 19 

the venue. 20 

  VICE CHAIR RENSHAW:  Just a question about the 21 

hours of your club.  Mr. Sher referenced hours, but I -- what 22 

are the hours? 23 

  MR. BARNES:  On Thursday we plan to be open from 24 

8 in the evening until 2 or 3 in the morning.  On Friday we plan 25 
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on being open from 5 in the evening until 4 in the morning.  On 1 

Saturday it will be somewhere from 8 in the evening to 2 or 3 in 2 

the morning.   3 

  VICE CHAIR RENSHAW:  All right.  So only 4 

Thursday, Friday, Saturday? 5 

  MR. BARNES:  Well, those are the set nights right 6 

now for a night club.  We plan on doing weddings, you know, 7 

special events and that sort thing.  It's more an event center 8 

than it is a night club.  And when I say event center, you know, 9 

really nice events is what we want. 10 

  VICE CHAIR RENSHAW:  All right.  I have more 11 

questions, but let me pass as this point to allow Mr. Griffis 12 

and Mr. Hood to ask some questions. 13 

  COMMISSIONER HOOD:  Thank you, Mr. Chair.  I have 14 

a few questions, and I guess it would go to Mr. Sher.  Where is 15 

the nearest residential area close to Oakie Street? 16 

  MR. SHER:  The closest would be on the -- call it 17 

loosely the south side of Galludet Street, which is one block.  18 

The Crommel School is that building which is almost directly I 19 

guess southwest of the site.  It's a square building surrounded 20 

by a lot of open space.  That is a former DC Public School in 21 

quite a bad state of disrepair at the moment, as are the 22 

grounds.  That school fronts on Galludet Street, so when you go 23 

to the south of that, you've got residential in there. 24 

  COMMISSIONER HOOD:  Okay.  And obviously, Mr. 25 
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Barnes has done a great job because he spoke -- in your 1 

testimony you said you spoke with all the neighbors in and out 2 

of the ANC. 3 

  MR. BARNES:  Yes. 4 

  COMMISSIONER HOOD:  The trash issue, I just 5 

wanted to make a statement for the record.  I think Mr. Barnes 6 

has mentioned how he has worked with the trash issue.  7 

Hopefully, you can get some help on that in that area.  Being 8 

from Ward 5 myself, I know what the area is like.  And you're 9 

right, it is a haven for trouble, which leads me to my next 10 

question. 11 

  I know from the standpoint of a good business 12 

decision that the shuttle service I'm not concerned about, 13 

because if you want your patrons to come to that area, I know 14 

you will provide the shuttle service.  While I guess my 15 

colleagues may want to see something a little more, but I know 16 

if you -- from a good business, and I'm not a businessman, but I 17 

know from a good business standpoint that I'm confident that 18 

believe me, the shuttle service will be in place. 19 

  The safety issue, let me ask you. Have you worked 20 

with the Department of Public Works about the lighting in that 21 

area, or has that been improved?  And I'm talking about public 22 

streets now. 23 

  MR. BARNES:  The lighting on our street, it's 24 

well lit already.  But in fact, whatever -- we are working with 25 
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the city, and the city and the mayor has promised that they will 1 

do all that they can to clean up the neighborhood, and to make 2 

better what they can.  3 

  We have a situation where there is a youth center 4 

around the corner, and what they -- they want jobs for these 5 

guys in the morning.  They said that they would gladly give us a 6 

team that would go within a four block radius every day cleaning 7 

up everything.  And you know, safety is cleaning up and don't --8 

 not giving trouble a place to hide.  And we realize that, and 9 

like I said, if not safe for your kids, or your wife, or your 10 

mom, or whoever may come to our place, then it's not going to be 11 

safe for my wife to go there.  And I'm not going to put her in 12 

any type of jeopardy ever.  I've got kids, I've got wives, I've 13 

got friends and I don't want them --  14 

  MR. GLASGOW:  One wife. 15 

  MR. BARNES:  One wife.  16 

  MR. GLASGOW:  We maybe in the wrong department. 17 

  COMMISSIONER HOOD:  We'll have that stricken from 18 

the record. 19 

  CHAIRPERSON GRIFFIS:  Let the record reflect he 20 

said one wife.   21 

  COMMISSIONER HOOD:  I would say to Mr. Barnes, 22 

and being familiar with the area -- first of all, what is right 23 

across the street.  And looking at this aerial picture, and I 24 

know things have changed.  This is from `95, there's a parking 25 
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lot right across the street. 1 

  MR. BARNES:  What it is now is an auction, car 2 

auction, Capital Auto Auction which they are trying to move.  3 

Right now I'm in negotiation along with another gentleman to try 4 

to make the school a community center.  Actually, I wish I had 5 

the renderings.  You know, we've invested a lot of money 6 

actually in surveying that property across the street.  We'd 7 

like it to be a community center during the day, and part of our 8 

parking situation at night.   9 

  We don't have that in stone yet with anybody, but 10 

the Office of Property Management is working with us.  I foresee 11 

it happening.  I don't want to promise anything. I don't want to 12 

make that our stipulation as to why this is done. 13 

  Like you said, if I don't provide the right type 14 

of parking, the right type of service around there, the people I 15 

want to come won't be back, and I need those people to make that 16 

thing -- I don't want to turn it into a hole, as you may say.  I 17 

mean, investing $4 million, $5 million into a place is a lot 18 

different than someone opening a night club and that's why the 19 

ANC has taken and gravitated to the positive of this event, of 20 

this venue.  They want it.  The neighbors want it.  They see 21 

that this is not just a night club with a bunch of kids.  I 22 

don't do 18 and older events.  I do 21 and older events.   23 

  COMMISSIONER HOOD:  Let me just ask, Mr. Barnes. 24 

 It was mentioned in the materials that you were working with 25 
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the elementary school.  Which school are you working with? 1 

  MR. BARNES:  What's the name now?  I apologize. 2 

  COMMISSIONER HOOD:  Is it on the south side of 3 

New York Avenue, or is it --  4 

  MR. BARNES:  No, it's up over the hill. 5 

  MR. GLASGOW:  It's on the south side. 6 

  MR. BARNES:  The south side, right. It's behind 7 

the National Park Service or --  8 

  COMMISSIONER HOOD:  Arborenium (phonetic).  Is it 9 

in the Arborenium area? 10 

  MR. BARNES:  No. 11 

  COMMISSIONER HOOD:  Okay.  That's the main point. 12 

 I was just -- I didn't see a name, and I was wondering. 13 

  MR. BARNES:  The ANC Council Members asked us to 14 

help with some of the stuff over there. 15 

  COMMISSIONER HOOD:  So you really haven't 16 

pinpointed a school.  You're still in negotiations working with 17 

one of the schools. 18 

  MR. BARNES:  Right.  Well, we don't pinpoint 19 

anything as far as one school.  If people need help, what Ward 20 

it is in, we help them. 21 

  COMMISSIONER HOOD:  Okay. 22 

  MR. BARNES:  Okay.  And I --  23 

  COMMISSIONER HOOD:  That's a good answer.  You 24 

can stop right there.  That's a good answer. 25 
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  MR. BARNES:  Okay. 1 

  COMMISSIONER HOOD:  Have you seen the report from 2 

the ANC.  They're asking -- Mr. Chair, I guess is this right? 3 

  CHAIRPERSON GRIFFIS:  Why don't we wait for that, 4 

and we'll actually put that in for the ANC reports --  5 

  COMMISSIONER HOOD:  Okay. 6 

  CHAIRPERSON GRIFFIS:  -- because I think we all 7 

have some comments on the conditions that are listed there. 8 

  COMMISSIONER HOOD:  Okay.  I did have one or two 9 

more questions. 10 

  CHAIRPERSON GRIFFIS:  Fine.  Please. 11 

  COMMISSIONER HOOD:  One other question, Mr. 12 

Barnes.  The safety issue, and I don't want to get into your 13 

competitors, but that community also has another entertainment. 14 

 I don't call it club, entertainment center, and there were 15 

issues that came up just like this, you know, issues here.  But 16 

I will say that what he has done, to my recollection and what I 17 

believe, has been a model. I'm not saying that you -- but to the 18 

point where the community's concerns, it's not even a concern.  19 

And I think you're well aware of that area I'm talking about. 20 

I'm not going to mention which competitor this is, but I will 21 

ask for the record, are you going to provide either that level 22 

of service or better? 23 

  MR. BARNES:  In any community I go to, in 24 

anything I do, I raise the bar.  I promise you I will raise the 25 
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bar two-fold. 1 

  COMMISSIONER HOOD:  Okay.  The safety issue, the 2 

police department, and back referenced in other issue, in the 3 

other -- your competitor.  All the time they didn't use the 4 

police department, because I can tell you that that will be an 5 

issue with the neighborhood, and with the community. 6 

  MR. BARNES:  Okay. 7 

  COMMISSIONER HOOD:  Counsel Member too.  A lot of 8 

times what he did was to go back and get folks that live in the 9 

neighborhood.  They didn't wear a gun but they were familiar 10 

with folks, and kind of helped keep -- and I think the ANC had 11 

an issue with the traffic flow and the safety.  Just folks 12 

standing out on the corner with their orange vests or whatever. 13 

 And I'm just throwing that out as a proffer.  I'm sure that you 14 

-- if it's approved, you have all that. 15 

  MR. BARNES:  We have that.  As a matter of fact, 16 

we have a security company that we're working with, one of the 17 

security companies that runs the security for DAR Constitution 18 

Hall, and they do big events.  You know, there's 3,500 people 19 

events every time they open their doors.  We plan on handling 20 

that from an inside and an outside standpoint. 21 

  COMMISSIONER HOOD:  Okay. 22 

  MR. BARNES:  Like I said, if I can't get them 23 

there, I'm under. 24 

  COMMISSIONER HOOD:  Okay.  And I'll end on this 25 
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note.  For a man to come down and tell me he can change that 1 

into Disney World, I have a lot of respect for him.  Thank you. 2 

  CHAIRPERSON GRIFFIS:  And I'm assuming Disney 3 

World in the most positive sense.  Others might not --  4 

  COMMISSIONER HOOD:  Yes. 5 

  CHAIRPERSON GRIFFIS:  -- take that in that 6 

direction, but let me jump on also Oakie Street.  Do you have 7 

the approximate or the actual width curb to curb on that?  It's 8 

a two lane, two way parking on each side. 9 

  MR. BARNES:  It is two lane, two way.  Actually, 10 

you wouldn't even have to park.  There's almost three lanes on 11 

the south side where the school is. 12 

  CHAIRPERSON GRIFFIS:  Okay.   13 

  MR. GLASGOW:  Right now, Mr. Chairman, if you 14 

look at the aerial photograph, behind where the school is, you 15 

can nose-in park there.  There's that much room. 16 

  MR. BARNES:  And not being on the street. 17 

  MR. GLASGOW:  Right. 18 

  CHAIRPERSON GRIFFIS:  So the old lines of the 19 

submittal that we got today are not necessarily the curb lines 20 

on that street. 21 

  MR. GLASGOW:  No, they're not.   22 

  MR. SHER:  On the north side, the building face 23 

forms the face of the right of way, so you could see that line 24 

pretty well defined --  25 
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  CHAIRPERSON GRIFFIS:  Correct. 1 

  MR. SHER:  -- on the side of the street where our 2 

property is. 3 

  CHAIRPERSON GRIFFIS:  Right. 4 

  MR. SHER:  On the south side, the building -- if 5 

you're on the corner of Fenwick Street, the Profish Wholesalers 6 

building which is the first building you see, is actually set 7 

back from the property line.  You can see a row of cars parked 8 

there.  That's outside the public right of way.  If I may hold 9 

up the aerial photograph just to orient you.  This building 10 

right here. 11 

  CHAIRPERSON GRIFFIS:  Right. 12 

  MR. SHER:  Okay.  The next building over is to 13 

the property line, and then you've got the yard of the school.  14 

And there are, as has been indicated, a series of parking spaces 15 

that are located that you can pull in perpendicular to the right 16 

of way at the moment, because there's no curb there and you can 17 

go right that, and park head-in away from the curb. 18 

  CHAIRPERSON GRIFFIS:  Right. 19 

  MR. SHER:  We have assumed for the purpose of 20 

trying to make these computations that at some point that curb 21 

may be paved and put in. 22 

  CHAIRPERSON GRIFFIS:  Right. 23 

  MR. SHER:  And whatever parking would be there 24 

would be parallel to the street, rather than perpendicular.  And 25 
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the numbers that we gave you assume that, even though actually 1 

right now you can park more --  2 

  CHAIRPERSON GRIFFIS:  Right. 3 

  MR. SHER:  -- cars there because you take -- you 4 

can get two cars in for every one. 5 

  CHAIRPERSON GRIFFIS:  Good. Appreciate that.  6 

Also, is there any intention in terms of understanding the valet 7 

program, of trying to do any sort of curb-cut pull-off in front 8 

of the club?  Any anticipation for a need for something of that 9 

nature, or it will just be a standard --  10 

  MR. SHER:  No. 11 

  CHAIRPERSON GRIFFIS:  -- coned off, that's where 12 

the cars pull up.  Because you are anticipating parking on 13 

Oakie, so you'd obviously have to take some of those for that. 14 

  MR. SHER:  And just as an aside, the area marked 15 

in green we did not count for the purpose of determining the 16 

number of spaces we could get on the street, so right in front 17 

of our building, we did not count those within that linear 18 

footage.   19 

  CHAIRPERSON GRIFFIS:  Okay. 20 

  MR. SHER:  I think Office of Planning noted that 21 

as well in its report. 22 

  CHAIRPERSON GRIFFIS:  Right.  And I think Office 23 

of Planning also noted the fact of the subtractions of the 24 

linear --  25 
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  MR. SHER:  Right.  And I just colored the whole 1 

right of way without attempting to show --  2 

  CHAIRPERSON GRIFFIS:  And that's fine, and that's 3 

understandable, but that does bring up an interesting point, the 4 

whole point of subtracting, obviously, curb-cuts, loading docks, 5 

and things like that, would be you wouldn't be allowed to park 6 

there.  Knowing the nature of folks in my neighborhood -- well, 7 

we won't go there. 8 

  Is there any sort of plan or program to have 9 

towing if any of these loading docks get parked in?  Somebody 10 

has to come in and get out of those businesses that surround the 11 

area? 12 

  MR. BARNES:  We do -- we've actually -- my wife 13 

and I spoke with Profish and Papas Tomato Packing and so forth. 14 

 They're offering another 30 spaces each that we are allowed to 15 

use up until 4 in the morning.  We don't have a lease yet with 16 

them.  We talked to them yesterday actually. 17 

  CHAIRPERSON GRIFFIS:  Well, without getting --18 

 let me just direct you.  My question would be if there's 19 

somebody illegally parked, that's actually parking and blocking 20 

a driveway --  21 

  MR. BARNES:  Right. 22 

  CHAIRPERSON GRIFFIS:  -- and a business for 23 

whatever reason they need to get in there at 2 a.m. 24 

  MR. BARNES:  We have, in fact, tow companies that 25 
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we work with already. 1 

  CHAIRPERSON GRIFFIS:  Okay. 2 

  MR. BARNES:  And when we do that, we -- believe 3 

you me, we aren't just trying to tow anybody, because I know 4 

people who tow anybody, and then charge them $250. 5 

  CHAIRPERSON GRIFFIS:  Okay. 6 

  MR. BARNES:  And the tow companies that we plan 7 

on working with will be a regular $75 rate. 8 

  CHAIRPERSON GRIFFIS:  Okay.  Well, it would 9 

probably be one of your patrons also you'd be towing, so -- can 10 

you talk to me briefly about -- you indicated in your testimony 11 

and there was some written lighting.  Obviously, security 12 

lighting on the street you won't have control over in the 13 

surrounding area, but how are you illuminating your structure 14 

and the street frontage, the sidewalk in front of it? 15 

  MR. BARNES:  We've actually illuminated it 16 

already because we -- of wanting to clean up the neighborhood. 17 

  CHAIRPERSON GRIFFIS:  Right.  Walk me through 18 

some of that in terms of --  19 

  MR. BARNES:  On the top of the building on the 20 

front there are three lights.  On the, I guess you could say, 21 

first level of the building there are 13 different lights that 22 

go in a row.  They're more for a beautification of the building, 23 

but if they turn them off, it seems like the whole street goes 24 

off. 25 
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  CHAIRPERSON GRIFFIS:  Right.  So the 13 -- from 1 

the 13 fixtures that are on the face of the building --  2 

  MR. BARNES:  Yeah. 3 

  CHAIRPERSON GRIFFIS:  -- that are basically 4 

they're accent lights you might say.  They illuminate the 5 

facade.  They illuminate the building itself. 6 

  MR. BARNES:  They really illuminate the street 7 

thought, but the three --  8 

  CHAIRPERSON GRIFFIS:  No, I understand that. 9 

  MR. BARNES:  Right. 10 

  CHAIRPERSON GRIFFIS:  And they will reflect off 11 

the building and will glow in the street.  But just for 12 

clarification, that's what they are. 13 

  MR. BARNES:  Each of those have three 100 watt 14 

bulbs in it. 15 

  CHAIRPERSON GRIFFIS:  And that's Halogen or 16 

whatever it might be. 17 

  MR. BARNES:  Right.  And then also, we've already 18 

lit the alley.  We also paid for an electrician.  Across the 19 

street is a parking facility for the House of Prayer. 20 

  CHAIRPERSON GRIFFIS:  Okay. 21 

  MR. BARNES:  That's where they store their buses 22 

and so forth that they have, and we took and we fixed three of 23 

their lights, and then we added two more lights onto their 24 

building because they were next to the parking lot.  Those 25 
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parking spaces, they go straight in.  People used to pull close 1 

next to their building and do whatever they do in their cars, so 2 

we said that we'd light that, they'd go away.  And sure enough, 3 

they went away as soon as we stuck the lights in there, and we 4 

paid for that. 5 

  CHAIRPERSON GRIFFIS:  Good.  Thank you.  Yes, Ms. 6 

Renshaw. 7 

  VICE CHAIR RENSHAW:  Yes.  I'd like to ask how 8 

you control attendance, and how that will relate on parking 9 

issues?  In other words, this will be a popular place, I expect, 10 

and there will be many more people coming, especially Thursday, 11 

Friday, Saturday.  And there will -- that will generate extra 12 

cars, and so what's going to happen to the overflow, and how are 13 

you going to handle overflow? 14 

  MR. BARNES:  Well, what we're going to do is, 15 

first of all, we're going to work as best we can with the 16 

Commander to keep people from going into the Ivy City 17 

neighborhood.  And as they do on F Street, the Commander said 18 

they would be willing to block off the streets.  The neighbors 19 

understand that, and they said they would love that, if the 20 

streets were blocked off.  And we will tell people that this is 21 

only parking for neighborhood patrons.  The police over there 22 

know the neighborhood and know the neighborhood patrons. 23 

  As you said, it would be good to have people work 24 

from the neighborhood.  We're doing that.  We already have three 25 
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guys.  We were having a problem with some of the parking spaces 1 

out in front of the building with the people who were doing some 2 

work, things getting broken into, so we said who better to go to 3 

than the people who live in the neighborhood, and we've employed 4 

them. 5 

  There is a homeless shelter on the end of the 6 

street, and we've done wonders with some of the people down 7 

there.  We had to let some of the people go because they had 8 

some bad habits that they couldn't forget, and we did as best we 9 

could with them. And there are some people who have taken it and 10 

turned it into a real job, and we have them working for us 11 

still.   12 

  What we'll do is, people tend to walk, and that's 13 

why we have the shuttle.  There is no -- if you go down -- if 14 

you look on here, Oakie Street -- if you follow Oakie Street 15 

down this way, it runs into this building, but then this is the 16 

Hat Company.  There becomes parking again further away - okay - 17 

on clear streets.  We haven't identified those as our's, but no 18 

one -- I mean, it's like a ghost town at night.  That's where we 19 

plan on providing security and police.  We suspect that there 20 

will be an overflow on some times.  We are still seeking more, 21 

and we actually have some deals most in place, but you know, we 22 

don't want to throw them at you.  We're seeking more parking as 23 

we sit here.  You know, we're trying to work with some of the 24 

other venues to make as many parking spaces available. 25 
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  There are further parking lots, and if we grow to 1 

where we are a bigger venue, and there are more people driving 2 

than we expected, we will keep increasing the lots and the 3 

shuttles as needed.  We will provide ample parking. 4 

  What I try to explain to everybody is that I 5 

understand one thing.  If there's one person who has a problem, 6 

if there's one neighbor who has a problem, two years comes 7 

around, a year, six months comes around real quick.  And when 8 

you're applying for an ABC license again or another license, it 9 

comes up real easy.  I know this is -- I'm not going to be back 10 

in here begging and pleading, saying oh no, well this time we're 11 

going to try, you know, this.  We're going to try -- I want to 12 

get it straight before there's a problem so all we have to do is 13 

go down there and pay for our new ABC license. 14 

  I realize that all of this is part of doing 15 

business, keeping your neighbors happy.  We had a dose of our 16 

medicine, I guess you could say, one time.  Some people down --17 

 some neighbors down the street had a really, really big party 18 

at our house, and I mean, you know, in our neighborhood, and we 19 

were like -- and my wife was like hey, I'm getting a dose of our 20 

own medicine.  I was actually at work and she was like, I can't 21 

get to sleep because there are kids screaming up and down the 22 

street, and all this, and all that, making a lot of noise.  Of 23 

course, this was an outdoor party, and it wasn't planned for 24 

that, so I know I don't want anyone disturbing me in the middle 25 
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of the night, or my wife, or my kids, so I don't want to disturb 1 

anyone.  And I want to make it -- we lived at 13th and N one 2 

time, and if you know what the parking problem is like there, 3 

it's the worst it could be.  And I never want to make anyone's 4 

house like that.  When you come home, you want to be able to 5 

park. 6 

  VICE CHAIR RENSHAW:  Uh-huh. 7 

  MR. BARNES:  And I want to make sure that these 8 

people can park when they come home, even if it has to be a 9 

situation where I have to valet park their cars for free.  When 10 

we've had big events in the past at Republic Gardens, we've done 11 

10 events where we would have in excess of two or three thousand 12 

people, we provided the people with a special parking pass in 13 

the neighborhood to park on our lots or wherever it may be for 14 

free.  And I am not going to adversely affect the people who are 15 

in the houses now. I'm moving in.  I wasn't there first.  16 

They're there first.  I'm not going to displace them. 17 

  VICE CHAIR RENSHAW:  Just two more quick 18 

questions.  Mr. Barnes said earlier that it's against the law 19 

for the police to work inside the club. 20 

  MR. BARNES:  Uh-huh. 21 

  VICE CHAIR RENSHAW:  My question is are off-duty 22 

officers able to wear their uniforms on another job? 23 

  MR. BARNES:  Yes, they are.  And they are -- it's 24 

required as a matter of fact.  These would actually -- we don't 25 
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pay the officers directly.  We go through the department, and we 1 

pay the overtime for the officers. 2 

  VICE CHAIR RENSHAW:  All right.  There is a 3 

concern in what I understand to be all the neighborhoods, 4 

certainly in my neighborhood, about spiking in crime, and it was 5 

in the paper this morning.  Also, we know that officers are 6 

called in at a moment's notice because of emergencies in the 7 

city, so is your fall-back plan the rent-a-cop security company, 8 

and are they going to be really on the scene from the getgo, or 9 

are they on kind of an on-call basis? 10 

  MR. BARNES:  They're going to be on the scene 11 

from the beginning.  I hate the word "rent-a-cop", because it 12 

seems like --  13 

  VICE CHAIR RENSHAW:  That's how we call them. 14 

  MR. BARNES:  I know.  They're going to be on the 15 

scene from the getgo.  And one thing I'd like to explain to 16 

everyone is that my concern is genuine. I'm going to be on the 17 

scene all the time. I -- the people -- my oldest son is in 18 

charge of my security.  I know I don't look that old, but we 19 

adopt -- my wife and I adopted someone, a child 13 years ago 20 

when he was 13. He is now 26, and he's learned well from me.  21 

He's a very strong willing person, and he runs the security, so 22 

I don't want you to think if I'm not there, okay is it going to 23 

fall apart.  No. 24 

  VICE CHAIR RENSHAW:  Okay. 25 
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  MR. BARNES:  We'll be there in full force making 1 

sure it's right, making sure it's safe all the time. 2 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Barnes.  I 3 

think that covers security quite a bit, and in that we were 4 

going to be timely on this one, we are moving along.  If it's 5 

not outrageously asked, we should probably move on to OP, to 6 

give us a brief overview.  We've all had time to read the 7 

report.  Well done, of course.  Hold on.  Continuing update.  8 

Well, if there's not any problem we can waive in the acceptance 9 

of the OP report as it came in late.  And with that, we'll turn 10 

it over to you. 11 

  MR. MOORE:  Good afternoon.  I'm John Moore, 12 

Development Section, Office of Planning.  And I will stand on 13 

the record as you recommended, with one exception.  I would like 14 

to acknowledge that in the OP report, we did put in conditions. 15 

 I don't know if it's necessary to read them in.  I'm not --  16 

  CHAIRPERSON GRIFFIS:  Yeah.  I think it would be 17 

well advised just to go over them. 18 

  MR. MOORE:  Well, the first one is that we want 19 

leases provided for the two parking lots.  And second, what was 20 

presented wasn't actually a parking plan.  We want a valid 21 

parking plan provided.  And we want the components of 2301 --22 

 2303 reference on parking to be in effect on this.  With that -23 

- by the way, just one bit of additional information that Mr. 24 

Barnes already provided you, I too have been by the site two 25 
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times between Friday and Monday, and Parking Lot II is in the 1 

process of being refurbished I guess you would call it.  The 2 

equipment is on there.  You can tell that there's been some work 3 

done.  Parking Lot I is already sufficient, with adequate 4 

lighting already on it.  And I also interviewed some of the 5 

drivers, and they assured me about 6:00 they're all out of the 6 

site --  7 

  CHAIRPERSON GRIFFIS:  Good. 8 

  MR. MOORE:  -- on a daily basis. 9 

  CHAIRPERSON GRIFFIS:  Thanks very much.  We'll 10 

get questions.  First though, I think it's well heeded the fact 11 

that Section 2303 for the parking lots in terms of their 12 

condition is basically what it gets into and the lighting.  How 13 

would that be accommodated if the applicant is leasing space?  14 

Would they -- are you of the understanding that they would then, 15 

as part of their lease, have it conditioned that they resurface 16 

if it was required? 17 

  MR. MOORE:  I would imagine that as you -- as the 18 

applicant has already demonstrated his will and his commitment 19 

to this project, then when he talked to the owners of those lots 20 

in terms of putting those leases in place, that he'd be aware of 21 

what's in 2303, and that he'd make sure that when he pays for 22 

leased space, that it complies. 23 

  CHAIRPERSON GRIFFIS:  I think that's well said.  24 

Any other questions of OP?  Any other Government reports? 25 
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  MS. BAILEY:  ANC. 1 

  CHAIRPERSON GRIFFIS:  Well, that would be next if 2 

we do not -- great, there's none listed.  Let's go to --  3 

  MR. MOORE:  Mr. Chairman. 4 

  CHAIRPERSON GRIFFIS:  Yes. 5 

  MR. MOORE:  In the OP report, there is a 6 

Government section where the --  7 

  CHAIRPERSON GRIFFIS:  Yeah.  It would be --  8 

  MR. MOORE:  -- the Division of Transportation, 9 

they had made some comment. 10 

  CHAIRPERSON GRIFFIS:  Right. Indeed.  Forgive me, 11 

I took that as part of the OP report, so --  12 

  MR. MOORE:  In conclusion, they do meet the 13 

minimum requirements for parking. 14 

  CHAIRPERSON GRIFFIS:  Exactly.  Thank you for 15 

stating that for the oral record, and we'll move on.  ANC. 16 

  VICE CHAIR RENSHAW:  We have a letter from ANC 5B 17 

that is signed by Rhonda Chapel, the Chairperson of ANC 5B.  The 18 

letter is dated October the 22nd, 2001.  It is to advise the 19 

Board that ANC 5B at its regularly scheduled October 4th, 2001 20 

public meeting, at which time a quorum was present, unanimously 21 

voted to support the application for a variance from the off-22 

street parking requirements for property located at 1350 Oakie 23 

Street, N.E. for public hall and restaurant use.  It states that 24 

ANC 5B based its support on the voluntary agreement that the ANC 25 
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has with Mr. Barnes, owner of 1350 Oakie Street.  That agreement 1 

was entered into on August the 2nd, 2001.  2 

  Mr. Barnes agreed to the following conditions 3 

which ANC 5B believes will support a variance for the off-street 4 

parking requirements.  That he will provide ample parking spaces 5 

for its patrons to ensure that the residents are not adversely 6 

affected by activities at his facility, that he will provide 7 

various off-street parking options.  He will provide appropriate 8 

personnel to ensure the smooth traffic flow.  He will provide 9 

shuttle service from various parking locations.  He will provide 10 

curb-side valet parking.  He's going to provide ANC 5B with a 11 

copy of the lease or arrangement for the off-street parking for 12 

a minimum of 800 cars within 30 days after the event opens.  13 

We'll come back to that. 14 

  The owner is to provide an outline map for 15 

parking on public streets.  The owner is to provide a route for 16 

delivery and/or service trucks.  The owner is to provide the 17 

route schedule for shuttle service.  And providing these terms 18 

are met, 5B supports Mr. Barnes' request for a variance for the 19 

off-street parking requirements. 20 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. Renshaw.  21 

And as stated, we will be giving the great weight it is afforded 22 

as an ANC report.  Yes, indeed.  I want to give the applicant 23 

time, first of all, to cross any of the OP that they're here in 24 

person, or frankly, I would give the opportunity to address any 25 
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of the Government reports and issues that have come up. 1 

  MR. GLASGOW:  No, we don't have any cross 2 

examination for the Office of Planning. 3 

  CHAIRPERSON GRIFFIS:  Okay.  And comments or --4 

 actually, I would ask you to address the ANC conditions.  5 

Specifically, obviously, there was some reaction to the 800 6 

cars.   7 

  MR. BARNES:  What has -- well, and as you see, 8 

that says within 30 days --  9 

  VICE CHAIR RENSHAW:  Right. 10 

  MR. BARNES:  -- of the license of when we open.  11 

And the reason -- what they -- they left that open like that, as 12 

you can note at the beginning it says ample parking.  And that's 13 

what their requirements were, and I told them if it were not 14 

ample parking, that I would be able to provide -- I would 15 

provide up to 800 spaces if it weren't ample, and they told me 16 

that they would work with me.  We got another letter from the 17 

ANC gentleman today.  They understand that there aren't going to 18 

be 800 right away, or that there may never be 800 if it's not 19 

needed.  And they've understood -- they understand this, and 20 

they don't have a problem with that. 21 

  CHAIRPERSON GRIFFIS:  Okay.  You just made 22 

reference to another ANC.  We have had that submitted today.  23 

It's by the single member district, I believe.  George Jackson, 24 

Commissioner of Single Member District 5B-05, dated November 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 61 

6th, 2001.  It is in the record, but let me just give you 1 

excerpts of it to give the flavor. 2 

  "This community believes this project will bring 3 

a positive impact for the entire city, but especially for the 4 

5B-05 residents.  Further, this Committee is willing to, and 5 

looks forward to working in concert with the Dream project to 6 

resolve any parking concerns of this community." 7 

  COMMISSIONER HOOD:  Mr. Chairman, I basically --8 

 in the ANC letter, I believe that the applicant doesn't have 9 

any problem with what I see here in front of me, with the 10 

exception of 800 cars.  I think we need to be realistic.  While 11 

this is my ANC, I would just put that out there, that I think we 12 

need to be realistic.  I didn't attend any of these meetings 13 

dealing with this.  I want to put that out there too.  And also 14 

the owner is to provide the route schedule for shuttle service. 15 

 I think that's also putting the burden on the applicant, 16 

because I think that depends on your patrons, so those are the 17 

two that I see that we may need to -- one of them I would 18 

recommend that we do away with, and one of them I recommend that 19 

we fine tune, and that's the 800 cars.  I think that's -- I 20 

think we need to be realistic like we do across the board. 21 

  VICE CHAIR RENSHAW:  Uh-huh. 22 

  CHAIRPERSON GRIFFIS:  Thanks, Commissioner, for 23 

relating that.  Let us move on, unless there's anything to stall 24 

us at this point.  Very good.  Let me call any persons or 25 
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parties in support for testimony at this time.  We have no 1 

parties in this case, so are there persons who to testify in 2 

opposition?  Neutral.  That sounds fabulous, then we'll go to 3 

you for closing remarks. 4 

  MR. GLASGOW:  Right.  Thank you.  Just very 5 

briefly in closing, Mr. Chairman.  We appreciate the Board's 6 

attention in this matter and the questioning that we've gotten 7 

from the Board that really fleshed out the record in this case, 8 

and zeroed in on some of the issues.  We would like to -- I'm 9 

going to start with the Office of Planning Summary of 10 

Recommendations.  I believe that we've met the three prong test, 11 

and the question is how do we address any conditions with 12 

respect to the order, so I'm not going to take the Board's time 13 

on that. 14 

  I think that the -- with respect to the valid 15 

lease agreements for the parking lots, I think that that should 16 

be -- that those should be available at the time of the issuance 17 

of the Certificate of Occupancy.  There's not -- those leases 18 

don't need to be in place right yet.  They would just be a 19 

condition to the Board's order that we show when we go down to 20 

get the Certificate of Occupancy for the property. 21 

  Secondly, with respect to the actual parking 22 

plan, we have been in contact with a number of parking lot 23 

operators, and whatever.  And when you staff that way the lot, 24 

they're going to go in and they're going to -- like we talked 25 
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with Nigel Gregg that has the parking lot operation and we 1 

talked with Colonial Parking's people because I've worked with 2 

both Nigel ad Colonial's people for years.  They go in and see 3 

how the lot operates.  They say we're not going to plan it right 4 

now.  We'll go in and we'll see how it best operates, and most 5 

efficiently operates, and then we're going to stack valet it 6 

from there.  7 

  For instance, that's why they told me that the 78 8 

space lot related to the applicant, that that was going to hold 9 

110, 115 spaces because that's -- they looked at the geometry of 10 

the lot and that's how it operates.  They may not use any of the 11 

lined spaces in that configuration, so I don't think it's -- I 12 

don't think we need to submit an actual parking plan because 13 

it's a stack valet operation in those two lots, and the 14 

operators of the lot and the valet are going to operate the lot 15 

as it most efficiently works to get the cars in and out for the 16 

people.  That's their business, that's what they do.  If they 17 

can't efficiently get the cars in and out, he's going to fire 18 

them and get somebody that can, so we don't think that that --19 

 and if we submit a striped plan for the 78 lot, we're not going 20 

to re-stripe the lot.  I think we -- and this was something that 21 

a couple of the Board Members made.  We are taking over lots 22 

that aren't being used at night.  They're being used by somebody 23 

else that owns the property.  It's their parking lot, and then 24 

we use it at night, and so I think that that is something just 25 
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to keep in mind. 1 

  We will meet all the regulations of the lots as 2 

was testified to by the Office of Planning.  Lot Number I is 3 

already in compliance with the regs.  It's lighted.  It's got a 4 

fence around it and all of that.  The second lot is in the 5 

process of being refurbished I think is a good way of -- and 6 

we'll make sure that it -- it has to comply with the 7 

regulations, and so all of those conditions are -- we think are 8 

appropriate. 9 

  With respect to the number of spaces, we have the 10 

ability to provide 230 spaces in the leased lot, and there's 11 

another 115 on the streets, and we think that that is sufficient 12 

for where we are right at this point in time with respect to the 13 

statement that was made in the report of the Advisory 14 

Neighborhood Commission.   15 

  I think that you can -- as you've heard from the 16 

testimony of Mr. Barnes, essentially all the other items that 17 

they've talked about, he's doing and has agreed to do.  With 18 

respect to the off-street parking options, there are several 19 

there, curb-side valet service, the shuttle service, all of that 20 

he has agreed to provide, so I think that the conditions to the 21 

order should be the Office of Planning conditions as modified.  22 

And there's one other condition that needs to technically be 23 

modified.  If you go to page 7 of the Office of Planning report, 24 

and you look at Item C under Bullet Point II, where it says:  25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 65 

  "No other use shall be conducted from or upon the 1 

premises, and no other structure other than the" -- these are 2 

other people's parking lots once again, so there are other uses 3 

that go there, so that we can state that there will be no other 4 

use of the premises when the valet parking is being utilized by 5 

the public hall/restaurant operation, but we can't just make the 6 

blanket statement that there's no other use, because that use is 7 

somebody else's property when we're not using it.  And I believe 8 

all the other conditions there we meet. 9 

  The one lot that is Lot Number I, it possibly was 10 

in existence prior to Condition F.  In fact, we believe it's 11 

been a parking lot for a long, long time so I don't know whether 12 

it's got any landscaping or not.  The lot is there.  We're not 13 

going to go in and tear up, you know, that lot.  We will 14 

refurbish and make sure Lot Number II complies with all the 15 

regulations, so I think it's got a right to remain in any event. 16 

 And I believe that that's what we are looking for, 230 spaces 17 

in leased parking and then the 115 spaces on the street.  And 18 

that we believe with that, that we've met the requirements and 19 

addressed the conditions that have been requested by both the 20 

Office of Planning and by the ANC in a reasonable fashion 21 

consistent with the regulations. 22 

  CHAIRPERSON GRIFFIS:  Anything further? 23 

  MR. GLASGOW:  The only other thing that we would 24 

request, is we'd like to have this case disposed of today.  We 25 
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would like to get a bench decision and a summary order if we 1 

could, with the conditions that have been discussed. 2 

  CHAIRPERSON GRIFFIS:  Thank you.  Did you have a 3 

comment?  Yeah.  Let me make one quick comment.  I think in 4 

terms of this parking, obviously it's a major concern, and in a 5 

lot of cases here.  I think we have a very unique situation that 6 

this business is actually -- based on its business and based on 7 

its location is so intertwined with parking that it, in fact, is 8 

of its own benefit to go out and make sure that this works.  And 9 

also, we are talking about flex space parking in many aspects, 10 

and that used at night, off hours, and that it will have a 11 

separate use, so Mr. Glasgow's comments are pertinent. 12 

  Any last comments that are needed or discussion? 13 

 Then I'm quite sure the Board would be -- well, if nobody jumps 14 

at it, then I would move --  15 

  COMMISSIONER HOOD:  I'll make a motion that we 16 

approve --  17 

  CHAIRPERSON GRIFFIS:  Very good. 18 

  COMMISSIONER HOOD:  -- Case Number 16796, and I 19 

would just like for the Office of Planning's report and the 20 

testimony to suffice for the rationale for the test.   21 

  CHAIRPERSON GRIFFIS:  Good. 22 

  COMMISSIONER HOOD:  Okay.  That way I don't have 23 

to repeat it.  Am I right, Ms. Sansone, the motion? 24 

  CHAIRPERSON GRIFFIS:  I'll do a synopsis for you.  25 
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  COMMISSIONER HOOD:  I can do it.  I can do it. 1 

  MS. SANSONE:  That is correct, if you just adopt 2 

the statement. 3 

  COMMISSIONER HOOD:  Just adopt the Office of 4 

Planning, with the necessary corrections as we go through the 5 

conditions.  Let me just add that to my motion. 6 

  MS. SANSONE:  Okay. 7 

  COMMISSIONER HOOD:  Are we going to do the 8 

conditions? 9 

  CHAIRPERSON GRIFFIS:  Good.  Yes. What I'm going 10 

to do is ask for a second.  We'll have discussion.  The 11 

discussion will get into the conditions, and I believe Ms. 12 

Renshaw seconded, so we'll move on to that. 13 

  VICE CHAIR RENSHAW:  Uh-huh. 14 

  CHAIRPERSON GRIFFIS:  Let me just say, Mr.  Hood, 15 

I think the case was made very strongly.  The exceptional story 16 

of the situation, of course, was met with 100 percent occupancy 17 

and some of the other issues.  Use, the building was built, the 18 

parking requirements came in.  I think it was laid out very 19 

well, the practical difficulties of it, and detriment to the 20 

public good.  Again, I think the case has been made in terms of 21 

what is being offered in terms of the revitalization as you've 22 

spoken to that area, and hopefully to adjacent properties and 23 

uses that are being pursued by the owner, but specifically what 24 

that use will bring to that general area.  So to that, let's go 25 
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to conditions, if any, on this.  I believe there probably will 1 

be, so let's get right to it, anyone wants to jump on it.  2 

Parking is going to be the first one, if I'm not mistaken.  3 

  COMMISSIONER HOOD:  All right.  Can we just -- I 4 

would try to expedite a little bit just to --  5 

  CHAIRPERSON GRIFFIS:  You want to --  6 

  COMMISSIONER HOOD:  All of the -- do the ANC 7 

letter first. 8 

  CHAIRPERSON GRIFFIS:  I think we should all focus 9 

on that ANC letter, and we'll go down it at that point. 10 

  COMMISSIONER HOOD:  As Mr. Glasgow has already 11 

stated, the applicant is already dealing with -- already in 12 

compliance with a majority of these.  I believe that's what he 13 

stated.  I just had a problem with the two I previously 14 

mentioned earlier, the 800 cars.  We can fine tune that, and the 15 

owner is to provide the route schedule for the shuttle service. 16 

 I don't think we should hold him to that because that's going 17 

to depend upon his patrons, as I stated earlier.  Those are the 18 

only two that I see -- one we need to strike, and one I think we 19 

need to fine tune. 20 

  CHAIRPERSON GRIFFIS:  Okay. 21 

  VICE CHAIR RENSHAW:  So, Mr. Hood, are you just 22 

going to go with the ample parking? 23 

  COMMISSIONER HOOD:  Which page are you? 24 

  VICE CHAIR RENSHAW:  On the ANC Number one, Mr. 25 
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Barnes will provide ample parking spaces --  1 

  CHAIRPERSON GRIFFIS:  Yeah, I don't --  2 

  VICE CHAIR RENSHAW:  -- for its patrons.  3 

  CHAIRPERSON GRIFFIS:  Let's skip that.  That's 4 

not a condition.  I mean, that's an understanding that we have 5 

in the case.  Let's word these in conditions if they need to be. 6 

  COMMISSIONER HOOD:  Actually, Mr. Chair, if I can 7 

say so, the top of page 2 of the ANC letter.  I think we can 8 

cover that somewhere else.  We don't even have to deal with it 9 

here in the 5B letter.  We can strike that too. 10 

  MR. LEVY:  Mr. Chair, if I could, unless you plan 11 

to deal specifically with the shuttle, I think the ANC's 12 

conditions are pretty well covered by the OP report.   13 

  CHAIRPERSON GRIFFIS:  Oh, so now you want to go 14 

to the OP report. 15 

  COMMISSIONER HOOD:  Well, I was trying to do it 16 

with the ANC. 17 

  CHAIRPERSON GRIFFIS:  It just gives us the right 18 

part. 19 

  COMMISSIONER HOOD:  Yeah.  We can disseminate 20 

with that quicker. 21 

  MR. LEVY:  I just think that the OP report is 22 

fairly specific, where the ANC is fairly --  23 

  CHAIRPERSON GRIFFIS:  All right.  Point well 24 

taken, Mr. Levy. 25 
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  COMMISSIONER HOOD:  But also, Mr. Levy, let me 1 

just remind you that -- and I'm not making a big issue of it, 2 

but this is negotiations that the applicant has made with the 3 

community folks, so I mean, we may be able to cover it, but I 4 

was just trying to go from that point, and then we can extract 5 

from that and see where it's not inclusive in the OP report. 6 

  MR. LEVY:  Okay.  Fine by me. 7 

  CHAIRPERSON GRIFFIS:  Yeah.  I think if we take 8 

the ANC as an outline, referring to the OP report, and let's 9 

just run down this.  I mean, I think that there has to be -- in 10 

lieu of an overall parking plan as we basically understand a 11 

parking plan to be in terms of the submittal, I think it would 12 

not fit the paradigm that we're dealing with here based on what 13 

some of the applicant said, and more so what we know. 14 

  I think though that we should see the leases or 15 

ownership positions that have -- as of the timing of the 16 

Certificate of Occupancy that would accommodate the 230 parking 17 

spaces.  Is that other people's thinking?  Let me just state in 18 

terms of --  19 

  MR. GLASGOW:  Mr. Griffis, excuse me one second. 20 

  CHAIRPERSON GRIFFIS:  Yes. 21 

  MR. GLASGOW:  That would be something that we'd 22 

do with DCRA and the permit, that -- the Zoning Administrator's 23 

Office.  In other words, if there's a condition that there are 24 

230 spaces in leases, shown in the leases, then you show those 25 
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to the Zoning Administrator.  Either you have them and you get 1 

the Certificate of Occupancy or you don't have them, and you 2 

don't get it. 3 

  CHAIRPERSON GRIFFIS:  Right. 4 

  MR. GLASGOW:  Okay.   5 

  CHAIRPERSON GRIFFIS:  What you're saying is we 6 

don't need to see it, they're going to see it.  Exactly.  I 7 

guess, and that brings up the point that the specific condition 8 

that there are leased off-site off-street parking for 230 cars. 9 

 Some of the things that we did talk about, and I think you 10 

addressed so I didn't need to bring it up, but I had concern 11 

about counting on-street parking.  Even though it's not used, 12 

it's kind of flexible.  We don't know what the continuing use is 13 

going to be.  There may be other groups and other functions that 14 

happen, and we want to have those streets so it's not tied to 15 

one building, one entity in use.  But I think the applicant has 16 

made that case and provisions in terms of off-site parking for 17 

230.  Yeah, Ms. Renshaw. 18 

  VICE CHAIR RENSHAW:  Do we need to also stress in 19 

the condition that the owner will provide ANC 5B with a copy of 20 

the lease or agreement for the off-street parking, since the --  21 

  CHAIRPERSON GRIFFIS:  I don't think we'd make it 22 

a condition.  I think we'd make it a strong recommendation.  I 23 

think the communication lines have been proven to be open, and 24 

that the applicant has that in this letter. 25 
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  VICE CHAIR RENSHAW:  The applicant has agreed --  1 

  CHAIRPERSON GRIFFIS:  Rather than condition on 2 

the order --  3 

  VICE CHAIR RENSHAW:  -- in his voluntary 4 

agreement --  5 

  CHAIRPERSON GRIFFIS:  Upon the recommendation 6 

that that be done, and I would have no question that it actually 7 

would be.  I think I would also not make a condition, but 8 

support and strongly recommend the continuing of one utilizing 9 

the local area and the use center that you said for cleanup and 10 

servicing that area, the block surrounding during the days.  11 

Security I think should probably ought to be spoken about in 12 

terms of a condition.  Mr. Hood, you spoke eloquently about it. 13 

 Did you want to --  COMMISSIONER HOOD:  I don't 14 

necessarily want to put the applicant in a position where we 15 

make it a condition to specifically do certain things, but 16 

security needs to be addressed.  Now how we get to that point, I 17 

don't know, but I don't want to tie his hands, because having 18 

known a previous -- his competitor, some things -- as Mr. 19 

Glasgow said, some things you have to let happen, and then they 20 

work themselves out.  But I believe that the dialogue that the 21 

applicant has had with the surrounding neighborhood, the ANC, 22 

I'm sure in that area, believe me, he's going to work it out or 23 

he's going to be sitting there in the evening sometime maybe by 24 

himself.  But I believe that those things he will work out, and 25 
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I think he's -- from what I'm seeing here he's made tremendous 1 

progress. 2 

  CHAIRPERSON GRIFFIS:  Good.  So we have one 3 

condition at this point.  Others?  I think then questions, 4 

discussions?  We have a moment to take a deep breath. 5 

  COMMISSIONER HOOD:  I mean, if someone wants to 6 

put something in about --  7 

  CHAIRPERSON GRIFFIS:  No, I'm not delaying to try 8 

and put more onto it, frankly.  I just want everyone just to be 9 

focused before I call the vote for all in favor. 10 

  (Vote.) 11 

  CHAIRPERSON GRIFFIS:  Any opposed?  Abstaining?  12 

That would be that then.  Staff can record the vote. 13 

  MS. BAILEY:  The vote is recorded as 4-0-1, and 14 

the application is approved with one condition.  The motion was 15 

made by Mr. Hood.  Mrs. Renshaw seconded the motion.  Mr. Levy, 16 

Mr. Griffis in agreement, and the third, Mayola Puenti 17 

(phonetic) not present, not voting.  The condition is the 18 

applicant shall provide -- shall lease 230 parking spaces.  They 19 

should be available prior to the issuance of the Certificate of 20 

Occupancy. 21 

  COMMISSIONER HOOD:  Mr. Chair, may I just ask the 22 

applicant to continue the good faith efforts that you're doing 23 

with the neighborhood, and also keep that open dialogue with the 24 

community.  Thank you. 25 
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  CHAIRPERSON GRIFFIS:  Yeah.  Mr. Barnes, let me 1 

just also state that I think if you run this through in 2 

cooperation with the neighborhood, I actually live in a 3 

neighborhood close to your other establishment, and I know the 4 

good reputation you have there.  And I think that bring that, 5 

and I think you will to the new, would be a very positive 6 

aspect. 7 

  VICE CHAIR RENSHAW:  And I'd just like to ask Mr. 8 

Barnes, you stated that you reside on North Hampton Street, the 9 

2800 Block --  10 

  MR. BARNES:  Yes. 11 

  VICE CHAIR RENSHAW:  -- off of Utah Avenue. 12 

  MR. BARNES:  Yes. 13 

  VICE CHAIR RENSHAW:  I should state for the 14 

record that you are in my single member district. 15 

  CHAIRPERSON GRIFFIS:  Now you're in trouble. 16 

  VICE CHAIR RENSHAW:  So I will state --  17 

  CHAIRPERSON GRIFFIS:  See, we didn't know that 18 

before.  We would have given you a harder time. 19 

  VICE CHAIR RENSHAW:  I will state for the record 20 

that Mr. Barnes did not contact me in any way so -- but I am a 21 

little bit alarmed to hear about a noisy party, and --  22 

  CHAIRPERSON GRIFFIS:  I think you better get out 23 

of here now, frankly. 24 

  VICE CHAIR RENSHAW:  Usually I get those kind of 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 75 

calls, so in any case, next time around. 1 

  MR. BARNES:  It was a graduation party. 2 

  CHAIRPERSON GRIFFIS:  Thank you very much.  3 

Where's my schedule.  Okay.  We're not going to call the next 4 

case, but I just want to announce Application 16782, the 1742 N 5 

Street.  We're going to take just a five minute break, and we'll 6 

be right back. 7 

  (Off the record at 3:08 p.m.) 8 

  (On the record at 3:16 p.m.) 9 

  CHAIRPERSON GRIFFIS:  Ms. Renshaw will be joining 10 

us.  I'll delay a moment, perhaps.  Indeed.  It's not problem at 11 

all. 12 

  Let me just speak to the schedule again.  What 13 

we're going to do is out of total respect for the next 14 

applicant, 1742 N Street, we're going to call their case, and 15 

then deal with the third case all together, with is the appeal. 16 

 And I say that in all respect to the application because we 17 

bumped them off from last week.  They've been here.  We 18 

scheduled them, we promised them today, so rather than bump them 19 

off again to get into other issues, which seem to be conceivably 20 

timely, we will move on to that. 21 

  Before we call the case though, I just did want 22 

to make recognition of a past Chair of BZA and prominent member, 23 

Mr. Sokol (phonetic) who is in the audience, and hopefully not 24 

doing a report on us to feed back to anybody that may make a --25 
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 no, no, no.  But we're happy to see you here, and it's good to 1 

see you, Mr. Sokol.  So with that, I'd ask Staff to call the 2 

next case. 3 

  MS. BAILEY:  I am calling N Street case, Mr. 4 

Chairman. 5 

  CHAIRPERSON GRIFFIS:  Yes.  Thank you very much. 6 

  MS. BAILEY:  Application Number 16782, 7 

Application of 1742 N Street Company, LLC, pursuant to 11 DCMR 8 

3104.1 for a special exception under Section 508, and pursuant 9 

to 11 DCMR Subsection 3108.2, a variance from the floor area 10 

ratio requirements under Section 531, to allow additional office 11 

space in an existing office building in a DC/SP-2-1 District at 12 

premises 1742-44 N Street, N.W., Square 159, Lot 86.  Please 13 

stand to take the oath. 14 

W I T N E S S E S  SWORN 15 

  MS. BAILEY:  Thank you.   16 

  MR. GLASGOW:  Mr. Chairman, for the record my 17 

name is Norman M. Glasgow, Jr., of the law firm of Holland and 18 

Knight, representing the applicant here in this matter.  Also 19 

here with me is Mr. Dennis Hughes of the same law firm in the 20 

first row.  Mr. Ron Shapiro, who is the -- representing the 21 

applicant in the case.  Mr. Charles Perla, the architect for the 22 

project, and Mr. Steven Sher, the land planner.  And once again, 23 

Mr. Sher will be offered as an expert in planning, and he's been 24 

accepted as an expert. 25 
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  CHAIRPERSON GRIFFIS:  Why don't we just cut 1 

through that with no jokes as we --  2 

  MR. GLASGOW:  All right.  Yes, we'll get through 3 

on this one.  And in that regard, Mr. Chairman, in getting 4 

through this one, we note that we have the support of the Office 5 

of Planning.  We have the support of the ANC.  We have the 6 

support of the Historic Preservation Review Board as a part of 7 

its consent calendar, which was the only issue that was left 8 

outstanding with the Office of Planning report. 9 

  We are ready to rest on the record, unless the 10 

Board has any questions or comments on this.  We believe the 11 

Board should have a copy of the Statement of Applicant that we 12 

submitted in this case.  We think --  13 

  CHAIRPERSON GRIFFIS:  Yeah, we do have that. 14 

  MR. GLASGOW:  -- that that clearly sets forth how 15 

it is that we met the burden of proof.  And then with respect to 16 

the review of the Office of Planning, and review of the Historic 17 

Preservation Review Board, and our work with the Advisory 18 

Neighborhood Commission, we think that the written record is 19 

sufficient in this case, unless there are any questions that the 20 

Board has.  We're happy to go into as much detail as you want.  21 

We're not aware of any opposition in this case. 22 

  CHAIRPERSON GRIFFIS:  Is anyone here in support 23 

or opposition to this case today?  I tend to agree.  I do have 24 

some questions that I want to get into, but I do not think it 25 
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will take a lengthy amount of times.  Board Members in consensus 1 

standing on the record.  Okay.  Do you want to tackle your 2 

questions first, or do you want to get through everything? 3 

  VICE CHAIR RENSHAW:  Whatever to cut through. 4 

  CHAIRPERSON GRIFFIS:  Fabulous. Then let's move 5 

on to the OP report, which we can note again, a great report 6 

that we're kind of getting used to in terms of the color 7 

photograph site maps and explanations.  If you would -- oh, he 8 

is here.  Indeed, just briefly give us an overview, summation 9 

perhaps. 10 

  COMMISSIONER HOOD:  Mr. Chair, I have a problem. 11 

 I didn't get a color report but I can -- I'll look at black and 12 

white. 13 

  CHAIRPERSON GRIFFIS:  All right.  I want to 14 

strike my last comments then, we don't -- no.  You want to look 15 

at mine? 16 

  COMMISSIONER HOOD:  No, that's okay.   17 

  CHAIRPERSON GRIFFIS:  Good.  Turn it over to you. 18 

  MR. McGHETTIGAN:  Thank you.  My name is David 19 

McGhettigan from the Office of Planning.  I would also note that 20 

there is no request for a waiver of the lateness of this report. 21 

 It was on time.   22 

  CHAIRPERSON GRIFFIS:  Look at that.  Wait a 23 

moment, let's take a moment of silence to appreciate that one.   24 

  MR. McGHETTIGAN:  Good.  All right.  Thank you.  25 
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We can stand on the record for our report as well.  It's 1 

detailed in our report that they meet the test.  This is a very 2 

small addition to the building of interior space enclosing a 3 

fire staircase, and there will be no detriment to the public 4 

good.  There's certainly no practical difficulties involved, and 5 

I think it meets all the tests as outlined in our report.   6 

  CHAIRPERSON GRIFFIS:  Great.  Thank you.  And I 7 

just make a note that it is, as you said, the variance tests are 8 

outlined or specifically stated on page 7 of your report, and I 9 

think it's well said.  Questions of OP?  I do not recall and 10 

have listing of any other Government reports at this time.  11 

Rather, I'm sorry, Historic Preservation, and we have just 12 

gotten the update on Historic Preservation, as Mr. Glasgow has 13 

also indicated.  It was just handed to me, so I'm looking at 14 

staff report and recommendation of the 25th, and as he said it 15 

went on consent calendar of October 25.  And ANC is recommending 16 

approval, and it was timely filed, Exhibit Number 21.  Anything 17 

else to add on that? 18 

  VICE CHAIR RENSHAW:  No. 19 

  CHAIRPERSON GRIFFIS:  Okay.  So it will be given 20 

great weight afforded the ANC's.  There is no parties requested 21 

for this.  Is there any persons here in support or opposition, 22 

or neutral to testify today?  Okay.  Before we go to closing, 23 

Board Members, questions, comments? 24 

  VICE CHAIR RENSHAW:  No. 25 
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  CHAIRPERSON GRIFFIS:  As part of the submittal, 1 

there were -- I've got to refresh here, plans.  There was 2 

actually in the OP report and -- which you had my attention, the 3 

color model which I'm assuming that the applicant's architect 4 

did in fact, and I am holding up the OP report, page 4.   5 

  I would like the indulgence of this Board to take 6 

a quick moment to review some of that, and I would focus our 7 

attention to the plans that are put in, and -- so that this 8 

doesn't seem like it's coming out of left field, I think if we 9 

do look at Section 508.3, we are under -- well, it is stated by 10 

the regulations that the use, height, bulk and design shall be 11 

in harmony with the existing uses, and the structure of the 12 

neighboring properties, and therefore, puts it in our purview to 13 

review that, if not comment upon it. 14 

  I do not want to be a heavy hand in this, but I 15 

would not mind getting some clarification of a few things.  One, 16 

existing condition has an HVAC.  I believe it's indicated on the 17 

drawings a large unit out in the back.  If I'm not mistaken, the 18 

new drawings are stating that it is to remain, although it 19 

doesn't show on the modeling form in back.  I'm wondering, first 20 

of all, is there any screening?  Has anything been done to deal 21 

with that in terms of a visual impact?  And -- let me put that 22 

also because that's a small one.   23 

  The bigger issue for me is here we have an 24 

addition and a designer's plan.  And let me just say that it's 25 
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clear, this is a well thought out design and lots of talent, 1 

even though I'm not a judge necessarily of talent let's say, but 2 

it seems to me that you have this elevator tower that was a 3 

mass, and terrible -- unarticulated, and yet it's left there 4 

with an addition on the back, all being part of how it 5 

integrates the new with the old, and the not so old into the 6 

neighboring properties.  Let me let you start with that, just 7 

speaking quickly on that. 8 

  MR. GLASGOW:  Mr. Perla, would you please 9 

identify yourself for the record and respond to the question. 10 

  MR. PERLA:  Thank you.  My name is Charles Perla. 11 

 I'm the architect for this project, and the tower is an element 12 

that from a design standpoint, a question does come to bear, and 13 

that is this thing is -- as it exists, it was -- I guess the 14 

original intent was to make it look like brick, when in fact it 15 

is painted CMU, and what our thought was, to leave it as a piece 16 

of mass in itself, but actually trying to get it back to what 17 

it's supposed to be, which is CMU, and hence the color change of 18 

the brick, and that's why we -- the brick -- the paint color.  19 

And that's why we left it there.  The thought was never to try 20 

to encase it, or make it do or be anything other than what it 21 

was, which was an elevator tower.  That was the primary intent 22 

of that. 23 

  CHAIRPERSON GRIFFIS:  So if I'm clear, it was --24 

 I'm not sure it was called that.  I don't recall but it's -- so 25 
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that's just painted CMU. 1 

  MR. PERLA:  Yes, sir. 2 

  CHAIRPERSON GRIFFIS:  Okay.  And then in terms of 3 

the -- that is HVAC unit.  Right? 4 

  MR. PERLA:  Yes, sir. 5 

  CHAIRPERSON GRIFFIS:  Not some huge emergency 6 

generator. 7 

  MR. PERLA:  No. 8 

  CHAIRPERSON GRIFFIS:  Is there anything proposed 9 

for screening that?  Is it remaining as is?  It's obviously a 10 

steel structure above grade. 11 

  MR. PERLA:  Yes.  It currently -- in our current 12 

design, we are contemplating relocating the unit to the top of 13 

the roof.  However, pushing it far back enough so that line of 14 

sight --  15 

  CHAIRPERSON GRIFFIS:  I didn't update my own 16 

notes.  You're absolutely right.  You show a roof plan that 17 

shows that going onto the roof. 18 

  MR. PERLA:  Yes, sir. 19 

  CHAIRPERSON GRIFFIS:  Which means it's coming off 20 

of that area in the back. Fabulous.  Let's move on then.  There 21 

are stairs indicated.  And forgive me, I did review this before. 22 

 I had read this for the last, and as you see, our day gets 23 

full.  There were stairs from the exterior going down, and the 24 

existing photograph we have there's a ladder attached.  Those 25 
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seem to be gone.  Is that -- that's also being filled in. 1 

  MR. PERLA:  Yes. 2 

  CHAIRPERSON GRIFFIS:  That's not happening. 3 

  MR. PERLA:  Yes. 4 

  CHAIRPERSON GRIFFIS:  Okay.  Underneath the 5 

addition that's coming down, it's overhanging.  It's not 6 

touching the site.  What is happening below that? 7 

  MR. PERLA:  The -- it just so happens that the 8 

way to get back into the ground level -- this is almost like an 9 

English basement in the back. 10 

  CHAIRPERSON GRIFFIS:  Uh-huh. 11 

  MR. PERLA:  So that the structure stops, as you 12 

say.  The new structure stops right at head clearance level, so 13 

the structure never really touches the ground in its entirety.  14 

It's -- it will make it appear as though it's cantilevered, but 15 

it -- perhaps if I may, could I show you a slightly larger 16 

picture? 17 

  CHAIRPERSON GRIFFIS:  Yeah.  Perhaps you may have 18 

exactly what we need, but I'm looking at --  19 

  MR. PERLA:  Well, this one is in color so that 20 

might help.  What we're talking about, this is the existing 21 

condition right here. 22 

  CHAIRPERSON GRIFFIS:  Hold on a second.  I want 23 

to get you on the mike. 24 

  MR. PERLA:  Oh, sorry.  This is the existing 25 
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condition right here.  WE're in-filling all this, getting rid of 1 

what used to be a means of egress ladder that's about two feet 2 

wide, and in-filling it, as we say, with this new insertion.  3 

And what we have done is this piece here occurs only at the 4 

ground floor, and it's really like a drawer that's been pulled 5 

out of this facade.  This drawer has been pulled out because 6 

this is now my second means of egress out of the building. 7 

  CHAIRPERSON GRIFFIS:  Yeah.  My concern is, in 8 

your words, the drawer, the end at the pull. Can you walk 9 

underneath that? 10 

  MR. PERLA:  Yes.  You can go right under. 11 

  CHAIRPERSON GRIFFIS:  Oh, so that there are 12 

stairs still down that start before the structure. 13 

  MR. PERLA:  Right at this edge here. 14 

  CHAIRPERSON GRIFFIS:  Okay.  I may not have been 15 

clear in my last question then.  Those don't go away.  Those are 16 

still there. 17 

  MR. PERLA:  Yeah. 18 

  CHAIRPERSON GRIFFIS:  And you walk under it. 19 

  MR. PERLA:  Right.  And you go under. 20 

  CHAIRPERSON GRIFFIS:  Okay. 21 

  MR. PERLA:  As you approach the structure, you're 22 

going to come -- as you come in, you'll step under here. 23 

  CHAIRPERSON GRIFFIS:  Is there any cause for 24 

concern in terms of security, walking around the addition on 25 
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grade?  What happens behind that at the in-fill? 1 

  MR. PERLA:  Back over here? 2 

  CHAIRPERSON GRIFFIS:  Correct. 3 

  MR. PERLA:  Yes.  The facade is going to extend 4 

to under the grade, so it's going to go from the existing area 5 

way straight up.  However, it doesn't act as a facade.  It only 6 

acts as a barrier so that somebody doesn't inadvertently slip 7 

and trip on the other side.  This facade has actually been used 8 

inside and out in both bases. 9 

  CHAIRPERSON GRIFFIS:  And that's mostly open.  10 

Everything we can see from that proposed rear photograph is 11 

basically what you could see.  There's no little hiding places 12 

in there, but is there lighting provided back there, exterior 13 

lighting? 14 

  MR. PERLA:  We have, you know, a small little 15 

light back over there, and that's been the extent of it.  We 16 

want to make sure that this area is lit.  Under the soffit of 17 

this is going to be lit, so there's a pool of light wading back 18 

over there so you can obviously see when you're going down 19 

there.  But nothing has been contemplated to light the pathway 20 

or anything like that to this point. 21 

  CHAIRPERSON GRIFFIS:  Is it anticipated -- it's 22 

not part of this, but is it anticipated that there's a parking 23 

spot right at that elevator core? 24 

  MR. PERLA:  There is -- yeah, there's going to be 25 
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-- there still is. 1 

  CHAIRPERSON GRIFFIS:  Right. So would you light 2 

that area?  It doesn't matter.  I mean, if you don't know right 3 

now. 4 

  MR. PERLA:  Well, no. 5 

  CHAIRPERSON GRIFFIS:  I don't want to delve into 6 

things that aren't part of this case and we get sidetracked. 7 

  MR. PERLA:  No, but it's a good idea.  I mean, 8 

back over here because it is -- the only light is that one right 9 

there. 10 

  CHAIRPERSON GRIFFIS:  Okay.  And then while you 11 

have that -- that board is tremendous.  It's OOP-01 which is 12 

showing me the existing front, the existing rear, a proposed 13 

rear and similar. 14 

  MR. PERLA:  Yes. 15 

  CHAIRPERSON GRIFFIS:  Which is, if I'm not 16 

mistaken, a massive project from KPS. 17 

  MR. PERLA:  Yes. 18 

  CHAIRPERSON GRIFFIS:  Now what's interesting 19 

about that one is very similar, and also very clean lined, very 20 

horizontal.  One of the issues of design that I -- I'll watch 21 

the clock as we get into this.  I promise, but is the issue of 22 

verticality of what you're showing, and also in the KPF project 23 

which is tremendous and strong.  And I'm -- what struck me when 24 

I first saw that is the fact that those -- the townhouses and 25 
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the exterior of the townhouses are broken up into stories, and 1 

are not -- they have vertical elements that they are broken very 2 

strongly.  And then as I go back to the KPF, has a very strong 3 

top.  Simple, delicate, but strong top. 4 

  MR. PERLA:  Yes. 5 

  CHAIRPERSON GRIFFIS:  Do you want to just speak 6 

to those elements quickly in terms of your design?  Did you do 7 

that? 8 

  MR. PERLA:  Well, had I seen this top before I 9 

did this, something might have clicked, but the fact of the 10 

matter is that I -- we saw this after that.  The idea here is we 11 

really wanted to do a couple of things.  One is to give the --12 

 this particular elevation just a little slight articulation, 13 

just a touch that says look, this is not just an applique, but 14 

this is something that is part of structure, a layered kind of 15 

an idea.  We wanted to be sure that this element stayed as an 16 

element.  It's not going away, and we've just layered this 17 

facade on it, pulled the drawer over it.  And we wanted to be 18 

very clear that this is not -- it is completely different from 19 

what currently exists.  As far as stopping, the minute we would 20 

try to put a cornice or any sort of stopping line, I would begin 21 

-- we attempted to do it back over here.  And quite frankly, we 22 

didn't go there.  We just wanted the verticality to be 23 

emphasized and let it just bleed out into the sky and just stop 24 

it.  That is extremely elegant.  I appreciate that.  However, we 25 
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didn't --  1 

  CHAIRPERSON GRIFFIS:  And to get into that, that 2 

-- we're looking at a primary facade for the KPF building and 3 

the rear addition, which I understand and totally appreciate.   4 

  Last question then.  WE're looking at whatever it 5 

be, but let's say it's curtain wall system, Spandrel glass. 6 

  MR. PERLA:  Yeah. 7 

  CHAIRPERSON GRIFFIS:  Clear glass. 8 

  MR. PERLA:  Yeah. 9 

  CHAIRPERSON GRIFFIS:  Do we actually have 10 

horizontal mullions or any sort of breaking, or is it all 11 

vertical?  And how would you do that if it -- no, no, no. 12 

  MR. PERLA:  Well, Mr. Shapiro had the question on 13 

that one also.  So we -- this might generate other discussions, 14 

but --  15 

  CHAIRPERSON GRIFFIS:  Don't go too far into it. 16 

  MR. PERLA:  No, no, no.  The Spandrel clearly --17 

 it is going to be articulated back over here.  I don't know if 18 

we're going to be able to do --  19 

  CHAIRPERSON GRIFFIS:  So you'll have some sort of 20 

horizontal member --  21 

  MR. PERLA:  Oh, yeah.  This will be --  22 

  CHAIRPERSON GRIFFIS:  -- that'll have to hold 23 

that piece. 24 

  MR. PERLA:  That's exactly right. 25 
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  CHAIRPERSON GRIFFIS:  That's how I -- and 1 

frankly, I think --  2 

  MR. PERLA:  Back here -- well, whether or not we 3 

articulate it even more, I don't --  4 

  CHAIRPERSON GRIFFIS:  Well, yeah.  I mean, you're 5 

going to have added pieces.  Obviously, we're looking at 6 

amassing.  I'm going to drop it there, although I could go on 7 

for hours, perhaps.  But unless other Board Members want to pick 8 

it up and do anything, any other questions?  Fabulous.  Thank 9 

you for your indulgence.  After all, it is in the regulations so 10 

we need to exhaust all these things. 11 

  Mr. Levy, anything on --  12 

  MR. LEVY:  No. 13 

  CHAIRPERSON GRIFFIS:  Okay.  Well, where were we 14 

then? 15 

  VICE CHAIR RENSHAW:  Coming forward. 16 

  CHAIRPERSON GRIFFIS:  Yes, indeed.  Moving 17 

forward, I believe that we have called for all testimony, so we 18 

just turned it over for closing remarks by the applicant. 19 

  MR. GLASGOW:  All right.  Mr. Chairman, we'd like 20 

to get a bench decision and summary order in this application, 21 

and you can proceed on with the rest of your agenda. 22 

  CHAIRPERSON GRIFFIS:  Thank you very much.  23 

Anything else needed?  You two have nothing? 24 

  VICE CHAIR RENSHAW:  No. 25 
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  CHAIRPERSON GRIFFIS:  Very good.  Then I would 1 

move that we approve Application Number 16782 for the 1742 N 2 

Street Company, LLC for a special exception under Section 508 3 

pursuant to DCMR, and a variance from the floor area ratio 4 

requirements under the Section 531 to allow the construction of 5 

addition to office building at premises 1742-44 N Street, N.W.  6 

I'd ask for a second. 7 

  COMMISSIONER HOOD:  I'll second. 8 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Hood.  And I 9 

mean, I think the record is strong on this, and can stand as 10 

we've had the applicant and OP. 11 

  VICE CHAIR RENSHAW:  Uh-huh. 12 

  CHAIRPERSON GRIFFIS:  Any other discussion?  Very 13 

good.  And again, we absolutely take the moment to thank OP for 14 

getting it on time.  All those in favor. 15 

  (Vote.) 16 

  CHAIRPERSON GRIFFIS:  Any opposed?  Very well.   17 

  MS. BAILEY:  Staff will record the vote as 4-0-1 18 

to approve the application.  Motion was made by Mr. Griffis, 19 

seconded by Mr. Hood.  Mr. Levy and Mrs. Renshaw in agreement.  20 

Summary order.   21 

  CHAIRPERSON GRIFFIS:  Thank you very much, and 22 

thank the applicant.  And again, we want to thank you for 23 

bearing with us in terms of scheduling in terms of coming in 24 

this week.  We absolutely appreciate it.   25 
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  Okay.  Oh, I'm sorry.  We were going to just take 1 

-- I really -- forgive us. It's 3:45.  We will be back no later 2 

than 4:00, and do our last case. 3 

  VICE CHAIR RENSHAW:  Okay. 4 

  (Off the record at 3:40 p.m.) 5 

  (On the record at 4:09 p.m.) 6 

  CHAIRPERSON GRIFFIS:  Okay.  Are we ready, staff? 7 

  MS. BAILEY:  Yes, Mr. Chairman.  We're ready.  8 

Mr. Chairman, are you going to take up the preliminary matter or 9 

just go ahead and call the case now? 10 

  CHAIRPERSON GRIFFIS:  No, let's pick up the 11 

preliminary matter.  When we left off -- well, the first 12 

preliminary matter, we had asked to be received into the record 13 

what was described as a motion, and we have -- our Corporation 14 

Counsel has looked at that and given us the review of the fact 15 

that there is no new information on that, as the appellant has 16 

actually stated well when first it was called up here.  There is 17 

no additional information, no new information.  We, therefore, 18 

will not be accepting it in, but standing on the record.  And 19 

you, obviously, are certainly able and given the opportunity to 20 

make any of those orally that we may miss, but under the 21 

assurance of our Corp. Counsel to be direct, we have all that 22 

information in our case, and I've looked at it. 23 

  That being said, the objection is moot at this 24 

point as we have not accepted it in, unless there's -- there 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 92 

shouldn't be any other --  1 

  MR. ABDULLAH:  Mr. Chair, with your permission I 2 

would like -- I think there is an important comment that I need 3 

to make for purposes of the record and for the proceeding. 4 

  CHAIRPERSON GRIFFIS:  Good. 5 

  MR. ABDULLAH:  And that is that raising a 6 

question of jurisdiction is something that we would want the 7 

Board to consider always.  If there's a question whether or not 8 

this Board or any previous body had subject matter jurisdiction, 9 

we believe that that can be raised at any point.  We don't 10 

believe that this motion is necessary, but we would not object, 11 

and in fact would welcome that the Board would make a finding on 12 

an issue of jurisdiction for purposes of any judicial review 13 

that might be made.   14 

  Since the question was raised, we would ask that 15 

the Board make a finding as to jurisdiction both with the Zoning 16 

Administrator, and whether or not this Board has jurisdiction.  17 

I'm not able to -- I presume that there may be a question as to 18 

whether this Board has jurisdiction, but you know, because that 19 

is such an important issue, while we don't believe this 20 

submission is necessary, we do welcome that the Board clarify 21 

those jurisdictional questions. 22 

  CHAIRPERSON GRIFFIS:  Good.  If I'm reading you, 23 

you may be saying the same thing as Ms. Sansone, and coming from 24 

a totally different direction, but I understand that.  And so I 25 
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guess, Ms. Sansone, do you want to speak to that, jurisdiction? 1 

 My understanding coming in, there are actually two issues that 2 

may be dealt with here, but you can give us further 3 

clarification if need be. 4 

  MS. SANSONE:  Certainly, Mr. Chairman.  As I 5 

understand the jurisdictional issue, it relates to whether or 6 

not the Board had previously decided the same issue.  In other 7 

words, the appellant's arguments he's made in his initial 8 

filings about res judicata and rule of the case.  That is, 9 

whether -- issues going to whether there has been any material 10 

change in any of the circumstances involving this case.  I think 11 

-- at least that's how I understand what is being raised here is 12 

a jurisdictional issue. 13 

  Certainly, the Board has jurisdiction to review 14 

the Zoning Administrator's approval of any Certificate of 15 

Occupancy, so I don't think that's the question. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Thank you.  17 

In which case, perhaps the question of clarification, that the 18 

order that is in the case is appropriate at this time.  Ms. 19 

Sansone, would you agree with that? 20 

  MS. SANSONE:  Yes, Mr. Chairman.  I think --  21 

  CHAIRPERSON GRIFFIS:  Okay. 22 

  MS. SANSONE:  -- you're referring, perhaps, to 23 

the Court of Appeal --  24 

  CHAIRPERSON GRIFFIS:  Yeah, I'm sorry. 25 
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  MS. SANSONE:  What you based it upon, with the 1 

Board's original order issued in 1997, that was appealed to the 2 

Court of Appeals, and what the meaning of the Court of Appeals 3 

order is concerning that when it dismissed the Petition for 4 

Review of the Board's decision as moot, did that in any way 5 

affect the underlying Board's decision. 6 

  CHAIRPERSON GRIFFIS:  Right.  And I was going to 7 

ask you, Mr. Chagnon.  Is that the --  8 

  MR. CHAGNON:  Yes. 9 

  CHAIRPERSON GRIFFIS:  Very good.  The appellant. 10 

 Can you give us some clarification of this order as to a 11 

specific -- well, give us your understanding of what this order 12 

is saying. 13 

  MR. CHAGNON:  The order from the Court of 14 

Appeals? 15 

  CHAIRPERSON GRIFFIS:  Yes, sir. 16 

  MR. CHAGNON:  The Court of Appeals, the -- I 17 

guess, I was the appellant and so the appellee at the BZA, they 18 

then were petitioners before the Court of Appeals --  19 

  CHAIRPERSON GRIFFIS:  Correct. 20 

  MR. CHAGNON:  -- for Petition for Review. 21 

  CHAIRPERSON GRIFFIS:  Right. 22 

  MR. CHAGNON:  They petitioned for review.  It was 23 

briefed by both myself as an intervenor, the petitioner filed a 24 

brief and was represented by counsel.  I believe that was 25 
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Allison Prince of the then firm Wilks, Artis, Hendrick and Lane, 1 

and Eric Jaffey of the law office of Eric Jaffey.   2 

  The Court of Appeals accepted all of the filings, 3 

and throughout the period, there were a number of filings.  And 4 

this went all the way to the Court of Appeals where they reached 5 

a decision where at the end of it, it was moot because the 6 

operator then was Psychological Development Associates.  7 

Psychological Development Associates went bankrupt.   8 

  The owner of the building continued the Court of 9 

Appeals case because they wanted to have the decision overturned 10 

so that they could then utilize the building for the intended 11 

use that they wanted to use it for. And the Court of Appeals 12 

ultimately found those arguments to be moot, because the 13 

interest, as I understood it, rested with the applicant that had 14 

originally applied for the Certificate of Occupancy. 15 

  I argued that there was no proprietary interest 16 

in the owner in that Certificate of Occupancy, and that the 17 

owner continued the Court of Appeals action in an effort to have 18 

that decision by the BZA lifted. 19 

  CHAIRPERSON GRIFFIS:  Okay.  Then the second 20 

sentence -- do you have this in front of you?  It says that the 21 

order, "Ordered that this Petition for Review is hereby 22 

dismissed as moot." 23 

  MR. CHAGNON:  Yes. 24 

  CHAIRPERSON GRIFFIS:  "And the order on appeal is 25 
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hereby vacated."  What order was vacated? 1 

  MR. CHAGNON:  That may -- I'm not sure that I 2 

really focused in on that.  I think perhaps the second order is 3 

just misplaced, and that the appeal was hereby vacated, because 4 

there was no other order issued by the Court of Appeals.  This 5 

was the only order issued by them.   6 

  CHAIRPERSON GRIFFIS:  Well, it sure doesn't make 7 

sense to me. Ms. Sansone, do you have any further thoughts on 8 

that one? 9 

  MS. SANSONE:  Mr. Chairman, I would just suggest 10 

with respect to that, we perhaps take an opportunity to review 11 

the Court of Appeals case file and see if there's any light that 12 

can be shed on that.  It certainly is a confusing sentence, and 13 

I think the Board will need to get to the bottom of what it 14 

means in making its decision, but I don't think we can probably 15 

get to the bottom of it today. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  We thought we 17 

might just get some clarification. 18 

  MR. ABDULLAH:  Mr. Chair. 19 

  CHAIRPERSON GRIFFIS:  Yes. 20 

  MR. ABDULLAH:  The appellee would like to say 21 

that no matter what happened in 19 -- the matter involving the 22 

Psychological Development Associates, those were different 23 

parties.  There was -- the law has changed since then, and with 24 

regard to the property owner's right or the owner of the 25 
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Certificate of Occupancy's right to due process, we're at a loss 1 

to understand how anything that happened back then could be 2 

considered res judicata to a party, and no involvement in that 3 

proceeding whatsoever.  We're at a loss as to why that -- where 4 

the connection is in our judicial system to res judicata to a 5 

non-party, whose rights -- whose interests were not involved in 6 

any way.  Unless there's some information given to suggest that 7 

there is a relationship between the Metro Day Treatment Centers 8 

and Better Treatment Centers - absent that, we would argue that 9 

there can be no preclusive affect of a decision of other parties 10 

that happened six or so years ago with the matter that's 11 

presently before this Board. 12 

  MR. CHAGNON:  If I may, Mr. Chair. 13 

  CHAIRPERSON GRIFFIS:  Uh-huh. 14 

  MR. CHAGNON:  The appellee has represented that 15 

this is a change of ownership, if we take them at face value.  16 

This was a land use issue.  The land use issue, the decision 17 

travels with the land. 18 

  CHAIRPERSON GRIFFIS:  Right.  I tend to agree, 19 

and I think going to the issue is that there was the order that 20 

did go to use, and frankly, the establishment of the matter of 21 

right, which is then tying into the Court of Appeals order which 22 

we were just trying to get clarification on whether it was 23 

vacating its own order, some order, or in fact the BZA order 24 

which would tie it together.  I may be mistaken and can be 25 
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corrected on that, but that was my thinking, and I think the 1 

Board's understanding. 2 

  To that, do we want -- perhaps we should delve 3 

into quick questions of use considered for the current C of O 4 

for clarification.  Was that the consensus of the Board and the 5 

direction as a preliminary matter, so that we might get some 6 

understanding of these issues that are floating here.  And then 7 

we can get into things, and it may answer, and frankly may not 8 

answer anything for us, but it would be to -- the Zoning 9 

Administrator in terms of -- well, directly said.  What was the 10 

use considered for this current C of O? 11 

  MR. ABDULLAH:  The use was considered as 12 

child/elderly development center. 13 

  CHAIRPERSON GRIFFIS:  And what is the matter of 14 

right use that that comes under? 15 

  MR. ABDULLAH:  Excuse me.  Let me spring to my 16 

colleague, Mr. Bello.   17 

  CHAIRPERSON GRIFFIS:  Good afternoon, Mr. Bello. 18 

  MR. BELLO:  Good afternoon, Board Members.  The 19 

child/elderly care center is first of all in the residential R-4 20 

zone. 21 

  CHAIRPERSON GRIFFIS:  Child development. 22 

  MR. BELLO:  Elderly care center.   23 

  CHAIRPERSON GRIFFIS:  Go ahead. 24 

  VICE CHAIR RENSHAW:  Mr. Bello, when was that 25 
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designation put in force, what year? 1 

  MR. BELLO:  I believe the amendment to the code 2 

is no more than three years old, but definitely subsequent to 3 

the old BZA case on the same subject premises.   4 

  VICE CHAIR RENSHAW:  And previously, it was just 5 

office use? 6 

  MR. BELLO:  The predominant history of use on the 7 

premises in fact has been office use, general office. 8 

  MR. CHAGNON:  If Mr. Bello would be able to 9 

identify a Certificate of Occupancy issued for anything else on 10 

the subject site, other than --  11 

  CHAIRPERSON GRIFFIS:  Hold on.  We're not going 12 

to have cross or anything --  13 

  MR. CHAGNON:  Okay.  Sorry. 14 

  CHAIRPERSON GRIFFIS:  -- at this point.  We're 15 

just trying to do preparation for a preliminary matter.  It 16 

brings up a point, Mr. Bello, in the R-4.  I'm trying to find my 17 

copy of the C of O, but the C of O was issued for I believe over 18 

70, whether it was 75 or 76 occupancies.  I'll just say that, 19 

and in the R-4 is there not a maximum personnel allowed as a 20 

matter of right?  Oh, thanks very much. 21 

  MR. BELLO:  Yes, indeed.  Let me state directly 22 

the limitation in the R-4 zone is 16, but that limitation does 23 

not apply in a C-2-A zone which is the zoning district for the 24 

subject premises. 25 
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  CHAIRPERSON GRIFFIS:  And in a C-2-A zone, you're 1 

saying that there is no restriction. 2 

  MR. BELLO:  With respect to the number of 3 

participants. 4 

  CHAIRPERSON GRIFFIS:  Correct. 5 

  MR. BELLO:  Yes.   6 

  CHAIRPERSON GRIFFIS:  Well, that makes it easy.   7 

  (Pause.) 8 

  CHAIRPERSON GRIFFIS:  Mr. Bello, one last 9 

question.  I think it is going to be -- Corp. Counsel has given 10 

me some direction, and the last important question is going to 11 

be, can you point to -- and this has been issued which is the 12 

October 15th, Zoning Commission for the District of Columbia 13 

case number 98-8.  But what we're looking for is, can you point 14 

to the regulations that state there is no restriction in the C-15 

2-A for the number of occupants? 16 

  (Pause.) 17 

  MR. BELLO:  Okay.  In progressive order in the R-18 

5 zone, that'll be under 315, Section 350.4, Subsection G.  In 19 

the R-5-E zone, the limit on the number of participants in such 20 

a program is increased to 25 individuals.   21 

  COMMISSIONER HOOD:  Mr. Chair, can I get the 22 

regulation number again?  What was it, 350? 23 

  CHAIRPERSON GRIFFIS:  Yes. 24 

  MR. BELLO:  350.4, Subsection G. 25 
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  CHAIRPERSON GRIFFIS:  Letter "G". 1 

  MR. BELLO:  I'm trying to provide the information 2 

about progressive --  3 

  CHAIRPERSON GRIFFIS:  Great.  Yes. 4 

  MR. BELLO:  In the SP Zone, which is under 5 

Subsection 501.1, Subsection G again, a child development center 6 

is allowed without any limitation to the number of participants. 7 

  8 

  CHAIRPERSON GRIFFIS:  I'm sorry.  The SP Zone, 9 

you said it's --  10 

  MR. BELLO:  501.1(g). 11 

  CHAIRPERSON GRIFFIS:  501.1(g).  And there is no 12 

listing --  13 

  MR. BELLO:  No limitation. 14 

  CHAIRPERSON GRIFFIS:  Okay.  I just -- no 15 

limitation or no listing? 16 

  MR. BELLO:  No limitation on the number of 17 

participants. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  MR. BELLO:  Subsection G.   20 

  (Pause.) 21 

  MR. BELLO:  In the next less restrictive zone of 22 

C-1, there's no mention of a child development center.  If my 23 

recollection serves me right, the likelihood is that there'll be 24 

no mention of a child development center either in the C-2 zone, 25 
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but the Doctrine of Interpretation is that we're in a more 1 

restrictive zone.  The use has no limitation, and with respect 2 

to the number of participants in a less restrictive zone, the 3 

same would hold unless it is otherwise specified.  And since no 4 

mention is made of this particular use in the C-2-C-1 zone, 5 

which are less restrictive than the SP Zone, than that same 6 

interpretation carries over.   7 

  MR. CHAGNON:  Mr. Chair, if I may.  There's just 8 

one premise that I would like the Board to examine, and that is 9 

that this is neither a child development center.  These are not 10 

being children, nor are they elderly.   11 

  CHAIRPERSON GRIFFIS:  Right, and I hear that.  In 12 

that we haven't called the case, and we're not into it, this is 13 

the situation that I'm trying to establish, is just the basis of 14 

dealing with what you stated is your motion, trying to get a 15 

beginning understanding of where the ZA came in terms of 16 

establishing the use.  And where we go with that, if we begin to 17 

hear the case is where we'll go, but that being said, that's 18 

where -- that's all I need to know at this point, without having 19 

arguments back or forth.  In which case, Ms. Sansone, I would 20 

ask your opinion, but I would think that we are moving ahead and 21 

calling this case. 22 

  MS. SANSONE:  Mr. Chairman, I would agree with 23 

that.  I think we have to hear the merits of the case in light 24 

of the Zoning Administrator's rationale for issuing the -- or 25 
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approving the C of O.  I do note that in the C-1 District in --1 

 there is an incorporation of rights.  An incorporation as a 2 

matter of right, uses permitted as a matter of right in the SP 3 

Zone under 501, so that would seem to take account of -- the 4 

number of individuals would apparently not require any special 5 

approval from the Board, if in fact this is a child development 6 

center. 7 

  CHAIRPERSON GRIFFIS:  Okay.  So there it is, in 8 

which case we will get staff back involved.  Call this case and 9 

try and move it along.  We are at 4:40.  We have Board Members 10 

that need to leave by 5:45, so we have essentially an hour to 11 

start this and finish it.  And what I want to do is establish, 12 

and I would say in half an hour where we are, and if -- and 13 

establish a breaking point if we haven't gotten all the way 14 

through it.  If that's accommodating, and I understand that that 15 

would be a burden if we have to come back at some later date, 16 

but I think that's what we can do at this point. 17 

  MR. CHAGNON:  I guess I missed some of this 18 

hearing.  Again not being a lawyer, maybe I'm not seeing the 19 

point, but there's a change in use, and there's requirements for 20 

parking, and they have none.  They admit there's a -- you know, 21 

the BZA order is quite clear that there is a change in use.  22 

Even Mr. Bello here acknowledges that even in the best of 23 

circumstances, they're viewing it as a child or an adult --24 

 elderly center.  There's a change in use.  There's no 25 
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grandfathering for the parking. 1 

  CHAIRPERSON GRIFFIS:  Is that correct, Ms. 2 

Sansone?  I thought we were -- actually that wasn't my 3 

understanding, but I may be wrong. 4 

  MR. ABDULLAH:  Mr. Chair, I think that's going 5 

into the merits.  We don't agree with that construction of what 6 

the issues are before the Board, and frankly, we can't be silent 7 

while, you know, our position is not being heard with --  8 

  CHAIRPERSON GRIFFIS:  Right. 9 

  MR. ABDULLAH:  -- regard to what the issue is.  I 10 

mean, that's going to the merits.  That's not how we see this. 11 

  CHAIRPERSON GRIFFIS:  Right.  And it does step 12 

into that.  Go ahead, Mr. Hood. 13 

  COMMISSIONER HOOD:  Mr. Chairman, I thing maybe, 14 

Mr. Chagnon, I may have missed something, but a different issue. 15 

 Have we dealt with the Court of Appeals vacating the order? 16 

  CHAIRPERSON GRIFFIS:  Oh, yeah. 17 

  COMMISSIONER HOOD:  I mean, do we need to solve 18 

that before we move forward, because we can sit here for three 19 

hours, and depending upon what the research shows on this, if 20 

it's going to be researched, then I really think that everything 21 

we do here today will be mute until we have some clarification 22 

on this. 23 

  CHAIRPERSON GRIFFIS:  I think that's well said, 24 

and what we had asked Corp. Counsel was whether we should 25 
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proceed, and then find out what -- find out the definitive 1 

information on that, but it brings it back up to the point of do 2 

we want to get that answered first, and then hear this, which 3 

would postpone this at this point. 4 

  MS. SANSONE:  Mr. Chairman, I think we really 5 

need to probably get to the bottom of that, the threshold issue, 6 

what does the Court of Appeals order really mean.   It may be 7 

worthwhile.  The Zoning Administrator did not file a prehearing 8 

statement, so perhaps it would be valuable though to hear what 9 

the Zoning Administrator's views on the parking requirements are 10 

so that in the event we do take this up, we at least have some 11 

idea of where this case is headed as to parking, and whether 12 

there's a plausible reason for why there is no additional 13 

parking requirement, or whether it's something the appellant 14 

would want to explore further.  At least, we'd have some idea of 15 

what the case is about with respect to parking, without really 16 

getting into the merits of it, just to have some idea of how 17 

they interpreted the parking requirement. 18 

  CHAIRPERSON GRIFFIS:  I would tend to agree, Mr. 19 

Hood.  That was a good and pointed response.   20 

  MR. ABDULLAH:  Mr. Chair, if I may weigh in. 21 

  CHAIRPERSON GRIFFIS:  Yeah. 22 

  MR. ABDULLAH:  We didn't file a statement because 23 

our standing is -- the burden of going forward and the burden of 24 

proof is on the appellant pursuant to regulation. 25 
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  CHAIRPERSON GRIFFIS:  Uh-huh. 1 

  MR. ABDULLAH:  And we are here to hear the case, 2 

to respond. 3 

  CHAIRPERSON GRIFFIS:  Uh-huh. 4 

  MR. ABDULLAH:  Not to do the appellant's work for 5 

him.   6 

  CHAIRPERSON GRIFFIS:  Right. 7 

  MR. ABDULLAH:  But in light of -- again, our 8 

concern is whether or not whatever happened at the Court of 9 

Appeals, which put this back on -- the BZA made a determination 10 

with regard to anything other than what the prior use was.  AS I 11 

read the BZA decision, it simply said that there were errors and 12 

there were failures to inspect, and that the Certificate of 13 

Occupancy was simply revoked.  There were no findings on the 14 

merit as to much of anything else.  They simply revoked the 15 

certificate as having -- the application had errors in it, and 16 

there was a failure of due diligence on the part of the Acting 17 

Zoning Administrator. 18 

  MS. SANSONE:  Mr. Chairman, if I may.  At page 7 19 

of the BZA's order, there is a specific finding -- conclusion of 20 

law that a change of use had occurred at the site. 21 

  CHAIRPERSON GRIFFIS:  Yeah, and it's also cited 22 

on page 2 in terms of --  23 

  MR. ABDULLAH:  We don't argue that.  We agree. 24 

  CHAIRPERSON GRIFFIS:  -- use, change of use.  25 
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  MR. ABDULLAH:  We agree with that.  That's not my 1 

-- we agree that this is not a general office. 2 

  CHAIRPERSON GRIFFIS:  Right.  Okay.  Well, let me 3 

get back to your first point, and that is I think Corp. Counsel 4 

was not indicating that we would require you to file an 5 

understanding, but would recommend that in order to just bring 6 

some clarity on your point.  Again, it's, if I'm not mistaken 7 

and I think I am correct, that it's of your accord to do that or 8 

not.  And that is, I think I feel that -- you know frankly, this 9 

comes with some confusion.  You know, I'll be honest, appeals 10 

always are, because there are things that have happened, and 11 

there are things that are being debated, and everything seems to 12 

be a little upside down with it.  But the fact that we have a 13 

BZA order, a District of Appeals order, I have my own Corp. 14 

Counsel telling me that we may not really know what this Court 15 

of Appeals order is saying.  The second sentence, for someone 16 

that's actually been there, was not given clarification, I would 17 

be of the mind to to postpone this and wait for clarification on 18 

the Court of Appeals.  If there's not --  19 

  COMMISSIONER HOOD:  I would concur with you, Mr. 20 

Chair, because I just -- I have reservations about moving 21 

forward in this.  And I'm sitting here thinking now was it 22 

remanded back to the BZA. 23 

  CHAIRPERSON GRIFFIS:  Right. 24 

  COMMISSIONER HOOD:  I don't know whether it 25 
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remanded or what.  And your -- I forgot your name.  Excuse me, 1 

but I think in your --  2 

  CHAIRPERSON GRIFFIS:  Mr. Bello. 3 

  COMMISSIONER HOOD:  No, not Mr. Bello. 4 

  CHAIRPERSON GRIFFIS:  Mr. Abdullah. 5 

  COMMISSIONER HOOD:  Mr. Abdullah.  I'm sorry. 6 

  CHAIRPERSON GRIFFIS:  Yes. 7 

  MR. ABDULLAH:  That's all right. 8 

  COMMISSIONER HOOD:  Mr. Abdullah, the last couple 9 

of statements, I would think from listening to you that this has 10 

been remanded, but I haven't nowhere where this has been 11 

remanded back to us, so that leaves a lot of questions open.  12 

And I would like to proceed with caution and make sure that some 13 

of these questions are answered, so when I'm sitting here 14 

hearing the case, if it gets to that point, the merits of it, 15 

then I'll know how -- you know, I can base of my decisions, and 16 

I'll have a better knowledge on how we're going to proceed, so I 17 

would concur with your comment. 18 

  CHAIRPERSON GRIFFIS:  And that investigation we 19 

were relying on our own Corporation Counsel.  Can we just get an 20 

indication of time it would take to find that out in a worst 21 

case scenario? 22 

  MS. SANSONE:  Mr. Chairman, I would imagine a 23 

matter of a couple of weeks.  We could just pull the file and 24 

look at it, unless it's been archived or something. 25 
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  CHAIRPERSON GRIFFIS:  Okay. So we'd say a minimum 1 

of two weeks to call this again.  Could I burden staff to tell 2 

me what our schedule looks like in two weeks, so we might have a 3 

substantive on that. 4 

  MR. ABDULLAH:  Mr. Chair, while they're doing 5 

that, if it would be helpful to the Board, we would be pleased 6 

to weigh in or to provide a written statement as to what our 7 

understanding is of the issues, the law. 8 

  CHAIRPERSON GRIFFIS:  Uh-huh. 9 

  MR. ABDULLAH:  If you want us to, we can look at 10 

that decision by the Court of Appeals.  We never even looked at 11 

it because we didn't think that -- we were trying to just deal 12 

with the issues that the Zoning Administrator had to deal with. 13 

  CHAIRPERSON GRIFFIS:  And I appreciate that, and 14 

I think we'd look forward to receiving that.  In terms of the 15 

Court of Appeals, I can't tell you whether you should look at it 16 

or not, because I don't know what it is.  What I would suggest 17 

is that you stay in contact with Corporation Counsel, and Corp. 18 

Counsel will keep everyone abreast of what she finds.  And then 19 

if you find that it is something that needs to be addressed, 20 

then you would obviously pursue that. 21 

  MR. ABDULLAH:  Yeah. 22 

  VICE CHAIR RENSHAW:  Mr. Chairman, would it be 23 

better to wait until Ms. Sansone has researched the question at 24 

hand before we set a definite date on this case, because it may 25 
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take Ms. Sansone longer.  She said she doesn't know whether the 1 

case has been archived. 2 

  MR. LEVY:  Mr. Chair. 3 

  CHAIRPERSON GRIFFIS:  Yes, Mr. Levy. 4 

  MR. LEVY:  If we take that route, then don't we 5 

have to re-advertise the case? 6 

  CHAIRPERSON GRIFFIS:  Yeah.  I think we have 7 

known and addressed appellants and intervenors in this case that 8 

we can keep them up to date.  I would rather set a date so that 9 

we can focus and know when we need to have stuff in by.  If 10 

we're finding that we don't have it, at that instant moment we 11 

know we're not going to make it, we'll be in touch with 12 

everybody so we don't delay schedules and get people down here 13 

for no good reason.  Is there any --  14 

  MR. HART:  May I make a suggestion to avoid 15 

having to re-advertise.  First of all, the schedule is 16 

completely tight between now and December and January.  All 17 

right.   18 

  CHAIRPERSON GRIFFIS:  What?  What did you say? 19 

  MR. HART:  I'm saying the schedule is completely 20 

tight with the exception of something in November, the 20th, 21 

which appears to be really too close.  Apart from that, there is 22 

no space between now, and the first possible date was -- a case 23 

like this which is obviously going to take some time, will be 24 

January the 15th.  Now my suggestion is if we go with January 25 
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15th, that should be more than enough time, you know, for 1 

Corporation Counsel to react, that we wouldn't have to advertise 2 

because we set the date certain from now.  If not, if we are 3 

waiting -- we have to set a date then, you would have to re-4 

advertise. 5 

  MR. LEVY:  Mr. Chair. 6 

  CHAIRPERSON GRIFFIS:  Yeah, Mr. Levy. 7 

  MR. LEVY:  I just -- the concern about November 8 

20th.  Mr. Hart has said it's too soon or that it's full, or too 9 

full? 10 

  MR. HART:  My concern is, maybe I'm wrong, is 11 

that it's too soon. 12 

  CHAIRPERSON GRIFFIS:  Oh, don't be concerned with 13 

that. 14 

  MR. HART:  Okay.  In that case, we do have a slot 15 

for the morning session of November the 20th.  There are two 16 

other cases that morning.  There were four cases and two have 17 

been dropped. 18 

  CHAIRPERSON GRIFFIS:  9-2 and 9-3 are dropped? 19 

  MR. HART:  Right. 20 

  CHAIRPERSON GRIFFIS:  Okay.  Good. 21 

  MR. HART:  Not dropped, rescheduled. 22 

  CHAIRPERSON GRIFFIS:  Oh, fabulous.  All right.  23 

Then we've got a huge opening. 24 

  COMMISSIONER HOOD:  Mr. Chair, could I ask since 25 
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I'm here, a personal privilege that we can move this case to the 1 

first on the agenda.   2 

  CHAIRPERSON GRIFFIS:  Absolutely, and I don't 3 

think that --  4 

  COMMISSIONER HOOD:  Because I have another 5 

colleague that will be here on that day, and -- for personal 6 

reasons. 7 

  CHAIRPERSON GRIFFIS:  Yes, I think that's 8 

absolutely acceptable, and in fact we should do that.  Mr. 9 

Parsons will be sitting, and Mr. Hood will have to come in for 10 

that day.  We will put it first on the agenda at 9:30, knowing 11 

full well we have a 9 a.m. public meeting which we don't need to 12 

go into. 13 

  COMMISSIONER HOOD:  Actually, an 8:30 pre-14 

meeting. 15 

  CHAIRPERSON GRIFFIS:  No, I understand that. 16 

  COMMISSIONER HOOD:  Okay. 17 

  CHAIRPERSON GRIFFIS:  Which means the first 18 

meeting of the morning will be about 1 p.m. 19 

  COMMISSIONER HOOD:  Well, I'll tell you what.  20 

Now that I look at the schedule, whichever -- wherever you all 21 

put it would be fine. 22 

  CHAIRPERSON GRIFFIS:  No, I tell you, it's first 23 

up on the morning of the 20th.  We get everyone in, we get 24 

everyone on board, everyone situated, and mostly us with the 25 
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understanding of what we have in front of us, and then we can 1 

forward on this.  The morning we'll have plenty of time.  First 2 

thing in the morning we also will be a bit more refreshed than 3 

we are now, and we have the entire morning until we take care of 4 

it. 5 

  MR. ABDULLAH:  Mr. Chair, may we be heard on 6 

that? 7 

  CHAIRPERSON GRIFFIS:  Sure. 8 

  MR. ABDULLAH:  There are some matters that I 9 

believe the owner would like to put on the record.  If we could 10 

just put those on now so that Mr. Chagnon would have opportunity 11 

to peruse this material.  There's a Certificate of Occupancy.  12 

There's some drawings.  There's some other material that perhaps 13 

would not be unfair to place it now on the record while all the 14 

parties are --  15 

  CHAIRPERSON GRIFFIS:  Yeah, I tend to absolutely 16 

support that.  I'm just wondering in terms of that process that 17 

we haven't called the case, but can we just submit it into the 18 

record? 19 

  MS. SANSONE:  Mr. Chairman, I would suggest you 20 

do as a kind of -- something that will help facilitate the 21 

hearing possibly.  That's why I was trying to get at the bottom 22 

of --  23 

  CHAIRPERSON GRIFFIS:  Indeed. 24 

  MS. SANSONE:  -- why the parking requirement 25 
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might be adequate.  If we have some of this information out in 1 

the open, possibly the appellant will want to withdraw parts of 2 

an appeal, or maybe some issues will fall out. 3 

  CHAIRPERSON GRIFFIS:  I totally agree.  I just 4 

want to get to the regulatory process, and what I can and cannot 5 

do.  So if we can do it, fabulous.  Let's do -- do you have 6 

submittal documents, or are you -- is it an oral document? 7 

  MR. ABDULLAH:  There are some drawings, and there 8 

was a new Certificate of occupancy that was issued that is not 9 

on  10 

  CHAIRPERSON GRIFFIS:  Excellent.  I would ask you 11 

to bring it up to staff.  Do we have sufficient -- you 12 

understand anything you're giving here you're not getting back. 13 

  MR. ABDULLAH:  Oh, yes.  These are for your 14 

office. 15 

  CHAIRPERSON GRIFFIS:  Okay.  Great.  Thank you. 16 

  MR. ABDULLAH:  The other matter we would like to 17 

address with your indulgence --  18 

  CHAIRPERSON GRIFFIS:  Yes. 19 

  MR. ABDULLAH:  -- is the procedure that you have 20 

allows for the appellant and the ANC.  The ANC is the appellant. 21 

 There is no report filed.  WE just would like to remove one 22 

layer of that --  23 

  CHAIRPERSON GRIFFIS:  Oh, in terms of the 24 

schedule time line for --  25 
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  MR. ABDULLAH:  In terms of the procedure for a 1 

hearing. 2 

  CHAIRPERSON GRIFFIS:  Yeah, that's true. 3 

  MR. ABDULLAH:  And if Mr. Chagnon has no 4 

objection, we would like to also have opportunity, if we get to 5 

the merits, to have a closing statement from -- before -- we 6 

would certainly recognize his right to have the last word, but 7 

we would like to also have the opportunity to summarize the 8 

evidence as we understand it, once we get to that point.  I 9 

don't know if that's a problem. 10 

  MR. CHAGNON:  There is no provision in the 11 

Administrative Procedures Act for that. 12 

  CHAIRPERSON GRIFFIS:  Okay.  And that is correct. 13 

  MR. CHAGNON:  Mr. Chair, one thing.  Where there 14 

is a new Certificate of Occupancy that's been issued --  15 

  CHAIRPERSON GRIFFIS:  Uh-huh. 16 

  MR. CHAGNON:  I had no notice of that.  As long 17 

as the certificate is incorporated into this proceeding, so that 18 

it's all bundled and rather than having to file an objection to 19 

a new certificate that I had no knowledge of, if the Corp. 20 

Counsel has no objection, that it all be wrapped up. 21 

  MR. ABDULLAH:  None whatsoever. 22 

  MR. CHAGNON:  Okay. 23 

  CHAIRPERSON GRIFFIS:  I mean, that's our 24 

intention if it comes in, that it would get -- and if the 25 
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objection stands, it stands.  If it changes, then the changes, 1 

of course, would have to be reiterated for our purposes. 2 

  MR. CHAGNON:  Understood. 3 

  CHAIRPERSON GRIFFIS:  Okay.  Anything else 4 

hanging out there that we can shake a stick at?  In which case, 5 

we have moved this to November 20, 2001, first in the morning of 6 

the 9:30 a.m. public hearing.  Everyone okay with that?  We have 7 

it?  Okay.  That's great.  I absolutely appreciate your time 8 

this afternoon, and --  9 

  VICE CHAIR RENSHAW:  Mr. Chairman. 10 

  CHAIRPERSON GRIFFIS:  Yes. 11 

  VICE CHAIR RENSHAW:  I'd just like to ask if the 12 

parties, the individuals at the table are those who will be 13 

coming back to the Board on the 20th, or are there additional 14 

people represented here who have not had a chance to indicate 15 

whether or not they're going to testify? 16 

  MR. CHAGNON:  I'm not sure if I'll have any 17 

witnesses with me or not.  I have not at this point -- I was 18 

prepared to go forward without witnesses based on the -- what I 19 

viewed was clear, but you know, it needs to be determined, you 20 

know, what the Certificate of Occupancy is for, so I really -- I 21 

mean, it's to some degree, I'm somewhat at a loss because the 22 

Certificate of Occupancy as issued is for a day treatment 23 

program which is not defined in the zoning code.  And the first 24 

I hear of this being a child or elderly development center is 25 
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today, so I really have no basis upon which to understand what 1 

it is that they're objecting to.  My position is in writing.  2 

They know where I'm coming from.  They understand exactly what 3 

I've objected to, and to this moment, the Zoning Administrator's 4 

Office won't return any calls.  They don't respond to letters, 5 

so I have no idea what the position is that they have. 6 

  CHAIRPERSON GRIFFIS:  Okay.  Well, hopefully 7 

we're going to get a little bit of clarification.  Anything else 8 

-- we'll hopefully get full clarification on the 20th. 9 

  MR. CHAGNON:  But again, it limits my ability to 10 

kind of target witnesses that I think could be helpful to my 11 

case without knowing -- having any foggy what it is they're 12 

resting their hat on. 13 

  CHAIRPERSON GRIFFIS:  Well, and I understand 14 

that, except for the fact that what you -- frankly the case that 15 

you're being made is based on actions that have been taken which 16 

are therefore documented.  The C of O, of course, is a new one 17 

that's in, but you need to look at that.  Outside of responding 18 

to a case that will be made by intervenor is not what we -- you 19 

should anticipate, and I think you know that.  I hear what 20 

you're saying.  I think we're trying to provide you as much 21 

information as possible for your case which you brought before 22 

the BZA. 23 

  VICE CHAIR RENSHAW:  So in answer to the 24 

question, it'll be these four individuals, plus the owner of the 25 
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business, the owner of the business who is sitting in the 1 

audience. 2 

  CHAIRPERSON GRIFFIS:  But we're not limiting in 3 

terms of witnesses. 4 

  VICE CHAIR RENSHAW:  I just wanted to --  5 

  CHAIRPERSON GRIFFIS:  You just wanted 6 

clarification if anyone else is coming. 7 

  VICE CHAIR RENSHAW:  Clarification is right. 8 

  CHAIRPERSON GRIFFIS:  Okay. 9 

  VICE CHAIR RENSHAW:  Uh-huh. 10 

  CHAIRPERSON GRIFFIS:  Let's give the last word 11 

perhaps to Corp. Counsel, Ms. Sansone. 12 

  MS. SANSONE:  Yes, Mr. Chairman.  I would like to 13 

ask Mr. Bello, or have us ask Mr. Bello if he could explain what 14 

he believes the parking requirements for this site are, because 15 

I think if we begin the hearing next time with an understanding 16 

at least of where the major participants are coming from, they 17 

can present their information and their case at that point, but 18 

at least the ANC will have an idea of how the Zoning 19 

Administrator arrived at his decision about the parking space 20 

requirements.  And I think it would just be helpful to, you 21 

know, to get ready for the hearing. 22 

  CHAIRPERSON GRIFFIS:  If there's no objection, if 23 

we could -- thank you, Mr. Bello. 24 

  MR. ABDULLAH:  I just wanted to say that because 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 119 

our interest is getting to the bottom of this, we don't object. 1 

  CHAIRPERSON GRIFFIS:  Thank you.   2 

  MR. BELLO:  The parking requirement for a 3 

child/elderly day care center is one for every four staff or 4 

employees.  This facility has 11 employees, and would ordinarily 5 

have been required to provide three parking spaces.  The square 6 

footage devoted to the use is about a little over 7,000 square 7 

feet.  The history, the predominant history of use of the 8 

subject premises as offices of similar square footage would 9 

offer enough parking credits to nullify what would have been 10 

required.  Given 7,000 square foot of office space, under the 11 

1958 and current zoning parking schedule, such office use would 12 

have been required to provide approximately eight parking 13 

spaces.  Three is what's required here in pre-1958 buildings 14 

where no parking whatsoever is provided physically on site.  The 15 

parking requirement earned is a credit that can accrue for 16 

purposes of meeting the current requirement for a change of use. 17 

 In other words, the requirement is far less than the credits 18 

generated by the previous history of use on the premises. 19 

  CHAIRPERSON GRIFFIS:  Okay.   20 

  MR. ABDULLAH:  I think the -- there should be an 21 

addendum to that, and that is that the holder of the Certificate 22 

of Occupancy has obtained a building permit, and the plans will 23 

demonstrate that they are, in fact, providing three parking 24 

spaces.  So in addition to the credit of eight spaces, the 25 
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requirement of three, there are actually going to be -- there 1 

will actually be three parking spaces provided physically on the 2 

premises, which in a sense is a -- meeting the requirement a 3 

second time.   4 

  CHAIRPERSON GRIFFIS:  Okay.  Does that answer you 5 

to sufficiency? 6 

  MS. SANSONE:  No, I think that will be very 7 

helpful to the parties as they get ready for the appeal. 8 

  CHAIRPERSON GRIFFIS:  Indeed.  Okay. 9 

  MS. BAILEY:  Mr. Chair. 10 

  CHAIRPERSON GRIFFIS:  Yes. 11 

  MS. BAILEY:  I'm sorry.  I know you're trying to 12 

wrap this up, but the 20th, we all understand that's when the 13 

hearing will be continued.  However, do we want to establish a 14 

deadline for the information Mrs. Sansone is going to be 15 

researching to be submitted to the file so that the persons at 16 

the table may want to review what she has found out. 17 

  CHAIRPERSON GRIFFIS:  Yeah, I mean that's an 18 

excellent point.  We are trying to expedite this, but what do we 19 

have, the 6th?  If we had two weeks.  No, we're not doing that. 20 

 If we had one week to find that information out and get it 21 

around - okay - in which case we'd have any responses to that, 22 

when would we basically close the record?  Tuesday is the 20th. 23 

 The 13th gives us a week. 24 

  MS. BAILEY:  Yes, Mr. Chairman, it does.  Next 25 
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Tuesday is the 13th of November.   1 

  CHAIRPERSON GRIFFIS:  Well, that's not going to 2 

work.  I mean, we can't get the Corp. Counsel's information in 3 

in a week, get it out and then close the record, and have no one 4 

respond to it, so we're going to push it a little further.  5 

We're going to need the flexibility of a week to research this. 6 

  MS. SANSONE:  Right. 7 

  CHAIRPERSON GRIFFIS:  That's given.  What I would 8 

-- why don't we close it up on that Thursday before, which is 9 

what date?  What's the Thursday before? 10 

  MS. BAILEY:  The Thursday before the 20th is the 11 

15th.  The Thursday -- the 15th is the Thursday before the 20th of 12 

November.   13 

  CHAIRPERSON GRIFFIS:  Yeah, that makes sense.  So 14 

you were saying to close it -- does that make sense to 15 

everybody? 16 

  MS. SANSONE:  Uh-huh. 17 

  CHAIRPERSON GRIFFIS:  Makes sense.  Does that 18 

work? 19 

  MR. ABDULLAH:  When will the report from Corp. 20 

Counsel be due, the 15th? 21 

  CHAIRPERSON GRIFFIS:  Well, Corp. Counsel we're 22 

recommending gets everything in by the 12th I would say, 9th or 23 

the 12th, and you know -- and I am not being precise enough.  24 

Trouble they're going to have finding this case.  It could be a 25 
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day and we'll turn around and we'll get it tomorrow, but I would 1 

say we push for the 12th.  That would go out to all of you and 2 

give time to turn the information around, and deliver it to 3 

everybody to be in by the 16th, so final documents and any other 4 

information we put in for the close of business on the 16th. 5 

  MR. ABDULLAH:  Okay. 6 

  CHAIRPERSON GRIFFIS:  Does that make sense? 7 

  MR. ABDULLAH:  That's fine.   8 

  MR. CHAGNON:  That's fine.  I'd also request that 9 

you ask the Zoning Administrator to make such records available 10 

that had previously not been made available, including that 11 

building permit and any calculation of parking spaces. 12 

  CHAIRPERSON GRIFFIS:  I think that's a fine 13 

recommendation.  I'm not sure why those wouldn't be available. 14 

  MR. CHAGNON:  I made requests and they've never 15 

been made available ever. 16 

  CHAIRPERSON GRIFFIS:  I see.  I see.  Well, do I 17 

have further jurisdiction then to make a recommendation on that? 18 

  MR. ABDULLAH:  Mr. Chair. 19 

  CHAIRPERSON GRIFFIS:  Yeah. 20 

  MR. ABDULLAH:  We object to that characterization 21 

without any substantiation.  I don't know what he -- until I --22 

 I just saw these documents today.  I don't know what's being 23 

discussed.  The Certificate of Occupancy is -- has just been 24 

produced today. 25 
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  CHAIRPERSON GRIFFIS:  Okay. 1 

  MR. ABDULLAH:  And I apologize that it wasn't 2 

made available before.  It's a public record. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MR. ABDULLAH:  I don't know what he --  5 

  CHAIRPERSON GRIFFIS:  We'll clear this up very 6 

quickly. 7 

  MR. CHAGNON:  I'd be happy to stop over to their 8 

office tomorrow. 9 

  CHAIRPERSON GRIFFIS:  Do you have his contact --10 

 pardon me? 11 

  MR. CHAGNON:  I'd be happy to stop at his office 12 

tomorrow. 13 

  CHAIRPERSON GRIFFIS:  I think this will bring 14 

clarity, and we won't have this problem again, if you want to do 15 

an itemized list of things that you think you are requesting, 16 

have requested in the past, whatever it is you don't have.  17 

Submit a copy, obviously, to this office, submit it to them. 18 

  MR. CHAGNON:  Certainly. 19 

  CHAIRPERSON GRIFFIS:  And I'm certain that 20 

they'll do their best to turn it around if it's available and --21 

  22 

  MR. CHAGNON:  Fair enough. 23 

  CHAIRPERSON GRIFFIS:  Great. 24 

  MR. ABDULLAH:  Mr. Chair, if he's talking about a 25 
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FOIA request, we're not the FOIA Office, and I -- what I saw 1 

appeared to be some FOIA requests.  I don't have any idea what -2 

- who that went to, who it goes to. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MR. ABDULLAH:  I don't understand what the law is 5 

regarding that.  And I think trying to circumvent that process 6 

by asking you to issue us an order about something -- I think 7 

that this playing -- there's too many cards up in the air, and 8 

it's unfair to put you in the middle of something where we don't 9 

have a full disclosure of what you're being asked to do. 10 

  CHAIRPERSON GRIFFIS:  I totally agree.  However, 11 

and I think you have my best interest at heart when you say 12 

that.  All I'm trying to do is get everyone on the same page.  13 

Get me the information that I need, have you folks make the 14 

cases that you need to make.  In that sense, I am not making any 15 

orders, but making strong recommendations that you guys get 16 

together, get copies of the information delivered that needs to 17 

be, and I think that should do it for us for today.  Yes? 18 

  VICE CHAIR RENSHAW:  Yes. 19 

  CHAIRPERSON GRIFFIS:  Thank you all very much.  20 

This then concludes the afternoon public hearing on November 21 

2nd, 2001.  Oh, 6th.  Indeed it is the 6th.  Where has our year 22 

gone? 23 

  VICE CHAIR RENSHAW:  Not that question again. 24 

  CHAIRPERSON GRIFFIS:  Indeed.  Thank you all for 25 
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joining us. 1 

  (Off the record at 5:02 p.m.) 2 

 3 

 4 


